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Los Angeles, California, Wednesday, June 4, 1947 
2:00 P.M. 


(The following proceedings were had outside 
the presence of the jury:) 


The Court: United States vs. Ormont and Him- 
melfarb. The motions and affidavits have been 
served upon the District Attorney. 

Mr. Robnett: Yes, your Honor. 

The Court: Are you ready at this time? 

Mr. Strong: Yes, your Honor. 

The Court: Very well. 

Mr. Robnett: Your Honor, this is a motion to 
quash subpoena, and to quash the service of the 
same, a duces tecum subpoena, which is set forth 
verbatim in the motion, and was issued the 2nd day 
of June, 1947, addressed to Sam Ormont, one of the 
defendants in this case; also to the Aeme Meat Com- 
pany, Acme Meat Company, Inc., and was served 
on Mr. Ormont, according to the affidavit that is 
filed in support thereof, yesterday, the 3rd day of 
June, 1947, in the court room, during the progress 
of the trial. 

The affidavit further shows that Mr. Ormont is 
a party defendant in this action, and in each count 
thereof; that the papers, books and records that are 
in his possession, and the only ones in his possession, 
are his own personal papers, books and ‘records, as 
Sam Ormont, or Sam Ormont, an individual doing 
[742] business under the fictitious name and style 
of Acme Meat Company. 
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That there are no books or papers in his pos- 
session of the corporation Acme Meat Co., Inc., and 
the affidavit shows that the corporation was not or- 
‘ganized until May 29, 1946. The subpoena calls for 
books, papers and records during the years 1944 
and 1945, which, of course there was no corporation 
then, and that Mr. Ormont is the sole individual that 
was doing business as Acme Meat Company dur- 
ing that time. That this would be requiring him to 
furnish evidence against himself, in violation of 
the Constitution of the United States, and of the 
rules of court. 

The Court: I would like to hear from the Dis- 
trict Attorney. 

Mr. Strong: ‘The first thing I want to say, your 
Honor, is that the service made in the court room 
was wholly without my knowledge. and without my 
suggestion. In faet, had I known such a thing was 
intended, T certainly would not have permitted it. 
As a matter of faet, I don’t permit services in the 
halls of this building on anybody. I always require 
that be done outside, in the streets. It was not at 
my suggestion. 

The Court: [don’t think the defendant suffered 
any prejudice by virtue of that. I knew that the 
man was a Deputy Marshal. 

Mr. Strong: It was a lady. [743] 

The Court: Yes. [ remember, and a good look- 
ine lady, too. That can go into the record. And 
. that it had to do with some process, but I doubt that 
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the jurors did, and there has been no showing that 
they did. 

Mr. Strong: As to the other point, I, of course, 
am fully familiar with the guarantees contained in 
the United States Constitution against self inerimi- 
nation. I am also familiar that where documents 
are in the possession of a third party, who is not a 
defendant—that those documents can be subpoenaed. 
That was why we included the Acme Meat Co., Inc., 
which we understood was the successor in point of 
time to the Acme Meat Company. If they don’t have 
the hooks, of course, they cannot produce them. 

The Court: The Acme Meat Co., Ine., if it is 
a corporation, and it has any records relating to 
that matter, you would be entitled to have them. 
The defendant’s affidavit states that there is noth- 
ing in the records of the Acme Meat Co., Inc., re- 
lating to any loans to Phillip Himmelfarh during 
the years in question. 

Mr. Strong: We are not talking about the rec- 
ords of the Acme Meat Co., Inc., but rather the 
Acme Meat Company, an entity, having physical 
possession of the records of either Mr. Ormont or 
the Acme Meat Company, a partnership. 

The Court: It was not a partnership, according 
to the records before me. It was an individual do- 
ing business under [744] the fictitious name of Acme 
Meat Company, which still makes it an individual, 
and his records. 

Mr. Strong: That is what we were attempting 
from the corporation. 
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The Court: I don’t believe you would be entitled 
to a Subpoena againts Sam Ormont, or Sam Ormont 
doing business as Acme Meat Company. 

Mr. Strong: I pointed out why I had issued 
that subpoena, because of my misunderstanding of 
what your Honor had meant. 

The Court: <As to the Acme Meat Co., Inc., there 
is no showing here, if you desire their books and 
records for inspection, to determine whether or not 
the books and records of Acme Meat Co., Inc., do 
reflect anything concerning loans. I don’t see how 
it could, ‘because it was not incorporated. 

Mr. Strong: I don’t desire the records of the 
Acme Meat Co., Ine. 

The Court: The subpoena will be quashed. [745] 

Mr. Strong: Now may I be heard—I know while 
the jury was here your Honor didn’t let me do any 
arguing—I would like to be heard for a few min- 
utes on some of these other matters. 

The Court: Very well. 

Mr. Strong: All of the questions which were di- 
rected to the witness Hustice with reference to his 
conversations with the defendant Himmelfarb as 
to the contents of the pages of the Aeme Meat Com- 
pany records which deal with Himmelfarb prelimi- 
narily, Il believe that under the law where a defend- 
ant is shown to have examined or looked at or dis- 
cussed the contents of a page, even though it is not 
his page, it is somebody else’s page, that if 
he-is shown to have knowledge of those figures that 
are on that page and then the page is shown to be 
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unavailable, that it can be shown prior to the offer- 
ing of secondary evidence, that it can be shown that 
he knows what is on that page and he discussed it, 
and that the contents of that page, or agreed to, or 
approved by him, or accepted by him as being true. 

The Court: It all resolves itself around the prop- 
osition if a conversation is admissible as against 
interest by the defendant Himmelfarb. If at the 
time he had the conversation with the defendant 
Himmelfarb, if the witness Eustice had certain facts 
and figures, you would not be able with the witness 
Eustice’s facts and figures that he had copied there, 
[746] but you would be able, if the conversation 
is otherwise admissible, to get into the evidence all 
that he showed the defendant Himmelfarb. 

Mr. Strong: This is one page which they dis- 
cussed. 

The Court: I can see that, but it is only by vir- 
tue of an admission against interest. Therefore it 
requires knowledge on the part of Himmelfarb be- 
fore it can be an admission. Consequently Eustice 
must have communicated to Himmelfarb or must 
have shown him the document so that he would 
know what he was admitting or discussing. But I 
have sustained the objection so far because you 
haven’t laid the foundation for that. 

Mr. Strong: That depends on what your Honor 
regards as the foundation. 

The Court: The foundation is for a conversation 
or for an admission against interest. 

Mr. Strong: The objection that was sustained 
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dealt :with the failure of presenting evidence as to 
the corpus delicti. The objection was on the ground 
that.since there was no evidence of a corpus delicti 
in:this ease you couldn’t introduce admissions. 

‘The Gourt: I sustained the objection up to this 
point.on'the ground that there was no foundation 
for the admission against interest, among others, 
that there was no corpus delicti proved, and among 
others--the fact that he was having a [747] con- 
versation with two Government officers, and in the 
present state of the record I doubt if the conver- 
sation 1s admissible because they were investigat- 
ing him from a cruninal point of view and did not 
warn lim of his rights. 

Mr. Strong: If I may suggest, the record is to 
the contrary; they were not investigating him from 
a criminal point of view. That is what the witness 
testified to in answer to a question I think by your 
Honor. 

The Court: That might have been what the wit- 
ness Phoebus thought but the fact is he is now 
charged with a erime based on that investigation. 
So it was an investigation looking towards a erimi- 
nal prosecution, and it was their duty to warn hin, 
not only that they were Government officers, which 
Mr. Eustice did but which Mr. Phoebus, very can- 
didly admitted, he didn’t know whether he had 
done it the first time or not but that subsequently 
he told him. But to also warn him that he need 
not make any statement or that anything he might 
say might be used against him. 
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Mr. Strong: May I just address myself first as 
to whether or not the fact that a criminal prosecu- 
tion follows is necessarily a factor which might 
vitiate an examination made at a time when no 
criminal prosecution was contemplated. 

At the time they were investigating him, as I 
understand the record, they were looking to find out 
what the status of the taxpayer’s income was and 
whether he had paid his whole [748] tax. They do 
not make a determination as to whether a criminal 
case will or will not be had. 

The Court: I know they do not make that de- 
termination, but they do the investigation in ad- 
vance. In fact, I can take judicial notice of the 
fact that in the Internal Revenue Department there 
are the different categories of duties: There is the 
deputy collector, whose duties are limited. They 
do not have the power nor the duty to make a 
eriminal investigation. 

Then there are the agents, such as Mr. Eustice, 
who do the auditing. He does not institute crimi- 
nal investigation or recommend them. 

But when it goes to the special agents, that is 
their job. In other words, I think I can take judi- 
cial notice of this, that a criminal prosecution is 
not instituted in connection with an income tax 
violation until it has gone through the special 
agent’s division. : 

Mr. Strong: That is probably so, but that doesn’t 
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necessarily follow that each examination is followed 
by a. criminal prosecution. 

The Court: This one is. 

Mr. Strong: As to that point I submit to your 
Honor, without any argument, that the defendant 
knew what the investigation was about because the 
witness Eustice told him what he was there for, he 
‘was investigating his income tax returns [749] and 
he was investigating the income, and that I think 
‘that if it is at all necessary for any of the agents 
to make a disclosure as to what they are doing or 
who they: are, the fact that Mr. Eustice did so is 
sufficient to cover any other agent present since 
they were all there together from the Internal Reve- 
nue Bureau all on the same investigation. 

But to go one step further, I would like to point 
out to your Honor—lI suppose your Honor has had 
it pointed out to you before, but [ would like to 
point out these decisions which indicate, even where 
there is no warning, it doesn’t make the slightest 
bit of difference. 

Here is the case of Morton v United States, 147 F 
(2d) 28, which is the United States Circuit Court of 
Appeals for the District of Columbia, certiorari de- 
nied in 65 Supreme Court 105. Reading from page 
31 of Volume 147 F (2d) it says: 


‘The trial court admitted testimony of a 
police officer coneerning admissions made to 
him by appellant after his arrest. Its admissi- 
bility is challenged on the ground that when 
the appellant was questioned he was nervous 
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and jittery and was very much under the in- 
fluence of liquor, the police did not at any time 
warn him whatever he said would be used 
against him or even tell him that he was 
charged with any crime and therefore he had 
no reason to think that he needed counsel. 
These facts [750] assuming their correctness, 
did not render the admission madmissible. 
Even a confession given under such circum- 
stances would have been admissible. The rules 
governing the reception in evidence of ad- 
missions are much less onerous than those con- 
cerning confessions.”’ 


Then they go on discussing the difference be- 
tween a confession and an admission. 

Well, in this case all that we are getting at at this 
point—and I want to emphasize that again—we 
aren’t discussing what those figures show in so far 
as they may reveal any criminality or in so far as 
they may reveal additional income—that I intend 
to show by secondary evidence—all I want to show 
at this point is that this secondary evidence is good 
as against this defendant because he had knowledge 
of the contents of the page from which this tran- 
script was made, because he discussed that page and 
indicated that he knew what those facts are on it. 
And just on the basis of that testimony I submit 
that that secondary evidence is admissible. 

The Court: Let me see your page. Where is your 
page? 
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~ Mr. Strong: The original record ? 

The Court: No, you say you have a page. 
~° Mr. Strong: Iam talking about the one page in 
the original record from which a transeript was 
made: ji 
‘+ 'Phe:Court: You say you are going to have sec- 
ondary evidence. [751] 

* Mr. Strong: Yes. That is the testimony of the 
witness Eustice. 

The Court: That wouldn’t be secondary evi- 
dence; that would be primary evidence of an ad- 
mission ‘against interest. 

Mr. Strong: But it isn’t an admission until he 
says something. 

The Court: I know it is not, but if you show it 
to him and he knows it and then he says some- 
thing, why then it is an admission against interest. 

Mr. Strong: But he wasn’t talking about this 
particular sheet of paper, he was talking about 
the original record which they were examining and 
which is now not available. That is the one which 
I want to show that the defendant Himmelfarb 
saw. 

The Court: What did he show him? 

Mr. Strong: He showed him the original record. 

The Court: You mean Mr. Kustice showed him 
the original record? 

Mr. Strong: They were at the Acme Meat Com- 
pany, Mr, Eustice is looking at the original record 
and he shows it to Mr. Himmelfarb and they discuss 
Mt. 
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The Court: Now your secondary evidence, as 
you e¢all it, is Mr. Eustice’s record of what was on 
that sheet? 

Mr. Strong: Yes. [752] 

The Court: Let me see it. 


(The document referred to was passed to the 
Court.) 


The Court: What is your point? What you are 
trying to prove is that Mr. Eustice and Mr. Phoebus 
talked to Mr. Himmelfarb on or about the date 
that has been or will be established in testimony, 
and that at that time Phillip Himmelfarb admitted 
that he had received $4500 in withdrawals against 
share of profit for April and July : 

Mr. Strong: No, your Honor, that is not what 
J am trying to show. 


The Court: What are you trying to show? 

Mr. Strong: I am trying to show he had a con- 
versation with him on that date at the Acme Meat 
Company, that at that time they had available and 
before them the origmal records of the Acme Meat 
Company with the account of Phillip Himmelfarb. 
They turned to that page. All I want to show at 
this point is that they discussed with him those 
figures without goimg into what they said at all 
and that he said that they were correct and_ae- 
eurate. ‘That is all. Then I want. to show what 
those figures are by introducing this second best 
proof because we do not have the original record. 
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I am not going to have him testify to Mr. Himmel- 
farb admitting anything. 

The Court: I thought you just said that he ad- 
mitted that they were true and accurate. 

Mr. Strong: Yes, but not as to what the figures 
show. [753] In other words, he had knowledge of 
the contents of that page. That is what I am trying 
to show. Having had knowledge of the contents of 
the page, then that record 

The Court: In other words, in substance you 
are offering to prove that the witness Eustiee will 
testify that on or about that date he talked to the 
defendant Himmelfarb, that he showed the de- 
fendant Himmelfarb the page of the accounts of 
the Acme Meat Company, that on that page were 
these items? 

Mr. Strong: That I will show later; that on 
that page were some items. 

The Court: These items? 


Mr. Strong: JI am not going to ask him at tls 
point beeause that 1s the secondary evidence go- 
ing In. [754] 

Mr. Strong: The point is, I want to show the 
items they diseussed, and he aecepted those items. 

The Court: What items? 

Mr. Strong: ‘Those items will then be shown in 
the testimony of these witnesses. 

The Court: To be those items? 

Mr. Strong: That is the second proposition, in 
lieu of the original record. As I understand it 

The Court: Wait just a minute. Let me get 
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this straight. I think we are talking a little at 
cross purposes. As I said they can only be admitted 
as admissions against interest; therefore, they must 
be conversations; therefore, they must be something 
he knew before he could admit it. I understand 
your proposed offer of proof is that Kustice showed 
him the page upon which these items were? 

Mr. Strong: Yes. 

The Court: Then Himmelfarh said he knew they 
were there, and they were correct, and that is, in 
substance, what you want to prove? 

Mr. Strong: Yes. I want to prove these aspects 
of the objection, which your Honor sustained; that 
is, in reference to the books and records which the 
defendant Himmelfarb himself did not write. Of 
course, if he had not written them, there would be 
no proffer. 

The Court: I understand that is true as to this 
whole item? [755] 

Mr. Strong: Yes. 

The Court: You haven’t yourself elaimed—— 

Mr. Strong: I also call your Honor’s attention 
to the ease of the United States vs. Hydner. 

The Court: Wait until I look at the Merton 
case a minute. 

Mr. Strong: All right. 

The Court: In the Morton ease, in reading that 
case, it does not appear that there was any conver- 
sation introduced, except the one question, that the 
police accused him of murdering Mrs. Groom, to 
which he answered no. That, the court substantially 
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held he could not be harmed by that statement; that 
that was actually not an admission against interest. 
They recite here, that otherwise he gave the con- 
versation: Yes, and what do you want? He said 
yes, when they opened the door, and asked them 
what they wanted, and they said they were from 
police headquarters, and wanted to talk to him. 
He met the inspectors, and said: What do you 
want? They said: You will find out when you get 
down there. Then they searched the room, and 
found bloody clothes, and other evidence, and the 
court held that that independently was sufficient 
to cause them to have a duty to arrest him. I don’t 
think this would be anthority. They did not raise 
in that ease the question of failure to prove the 
corpus delicti. [756] 

Mr. Strong: I am now talking primarily on the 
question of whether or not these agents had to dis- 
close they were investigating about anything they 
said could be used against them. I think point 12 
is directly on the point, where it said the trial 
court admitted testimony against interest. 

The Court: They went on and said: Did you 
murder Mrs. Groom? He said no. That would not 
be an admission. 

Mr. Strong: No. But they discussed the law in 
the way of admissions which may be admitted. I 
think in that case they pointed out, even if a police 
officer doesn’t warn you, that it is not an admission. 
In the case in 149 Fed. 2nd, 105, there again the 
objection was that the policeman asked the de- 
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fendant what he had in the building, but did not 
tell him that the answer might be used against him. 

The Court: What was the answer? 

Mr. Strong: Whatever the answer was. 

The Court: I know, but by the time these go up 
to the Circuit Court of Appeals, they write a very 
instructive discussion of the law, and finally wind 
up. as they did in the Martin case, that it would 
not make any difference anyhow. If we apply it 
wrong, they say it is not the law. Then they say 
it is dicta. Here, he was arrested, and in the cus- 
tody of the officers. This fellow knew he was 
wanted for something. 

Mr. Strong: This defendant knew they were 
investigating his income tax returns. [757] 

The Court: But they did not know they were 
investigating them for a criminal prosecution. 

Mr. Strong: In the other case he did not know 
what he was wanted for. Your Honor said he knew 
he was wanted for something. 

The Court: He was arrested. They arrested 
him for violation of the Liquor Act. They found 
him in possession of a liquor still, making lquor 
out of prune juice. 

Mr. Strong: It’s not good liquor. 

The Court: I have forgotten. 

Mr. Strong: I know. 

- The Court: In this case they had just taken him 
to jail, and he started talking. 

Mr. Strong: I don’t know how far I have suc- 
ceeded in convincing your Honor, but that was all 
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offered in reference to the use of the defendant 
Himmelfarb’s statements to the effect that these 
pages were accurate, for the purpose of showing 
by secondary evidence what those pages contained. 
There are other reasons why this secondary evi- 
dence should be admitted. First of all, there are 
several cases which hold that where there are sev- 
eral defendants—— 

The Court: If you are able to establish a proper 
foundation, then I will admit the testimony of the 
witness Eustice, to the general effect as you have 
recited it to be, to-wit: That he had a conversation ; 
that he showed him the book and [758] page; that 
on that page were these items; that he called Him- 
melfarb’s attention to it, and Himmelfarb said they 
were correct. 

Mr. Strong: I was under the impression that 
we had established the proper foundation. 

The Court: That is all we are arguing about 
now, as to whether you had. I think the officers 
were under duty to warn him that the statement 
might be used against him. 

Mr. Strong: The evidence already is that Mr. 
Phoebus did not warn him, but Mr. Eustice indi- 
cated who he was. 

‘The Court: There are millions of investigations. 
They send out a mimeographed letter, which said: 
Explain the item for $2.48, taxicab fare from Chi- 
eago Union Depot. It seems like the Attorney Gen- 
eral—from the Chicago Union Depot to some place 
else. 
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Mr. Strong: I will pass, your Honor, to another 
point I want to make. The evidence of what they 
said is already in. If your Honor says that is not 
sufficient to establish a basis, that is all I have on 
that point, because he testified to what was said. 

The Court: He hasn’t testified to what was said. 

Mr. Strong: Your Honor said the proper foun- 
dation had to inelude a showing on their part. 

The Court: I don’t think vou have shown any 
corpus delicti. I realize that in tax cases, and in 
most cases [759] involving any complications at all, 
that the order of proof sometimes is very difficult, 
but I don’t think you ean prove this offense by 
an admission of the defendant. 

Mr. Strong: J am not seeking to, your Honor, 
but I can not get the books, your Honor. 

The Court: Then you will have to establish the 
corpus delicti some other way before you attempt 
to establish it by admission. I don’t think the foun- 
dation is snfficient to admit this testimony as to 
conversations with Himmelfarb, as presently iden- 
tified. 

Mr. Strong: On the second reason, as to why 
secondary evidence of the contents of these books 
should be admitted. 

The Court: Do you mean, other than what you 
have indicated ? 

Mr. Strong: Other than the question of the con- 
versation with Himmelfarb. 

The Court: You have other evidence? 

Mr. Strong: No; I have other reasons why this 
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evidence should go in, and I should like to be heard 
on that. 

The Court: All right. 

Mr. Strong: First of all, there are cases that 
hold where there is more than one defendant on 
trial for the same offense—in this indictment 
Counts I and II, both defendants are on trial for 
the same offense—that where books of one of the 
defendants are held by one of the defendants, and 
he refuses [760] to give them up because of his con- 
stitutional privilege, that secondary evidence of the 
contents of those books ean be introduced as to the 
second defendant. As to the first one, there is no 
problem. As to the second defendant 

The Court: That would be hearsay. 

Mr. Strong: Those books are unavailable for a 


reason. 

The Court: Assuming you are correct on that, 
Mr. Strong, it would still be hearsay as to the de- 
fendant Himmelfarb, which was the original objec- 
tion made by Mr. Katz. What the books of the 
Acme Meat Company said about Himmelfarb 1s 
hearsay as to Himmelfarb. He has no control over 
them. 

Mr. Strong: There are cases which hold—one is 
the case of Wilkes v. United States, 80 Fed. 2nd, 
285.6211,—that the books of a corporation ean be 
used to show certain factual entries thereon against 
an individual who is not an officer of the corpora- 
tion, and did not make the entry. Then there is 
the ease in which the books of the company were 
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used to show the value of lots as recorded on those 
books, not against the company, but against some 
other party. That is the case of United States v. 
Beek, 118 Fed 2nd, 178. 

The Court: No. 7 says books of the corporation 
are admissible where the corporation is shown to 
have been dominated and controlled by defendant 
against whom they are offered. And there is no 
showing here to that effect. The showing is just 
to the contrary, and as I understand your avowed 
position, it [761] is contrary, that Himmelfarb was 
a partner. 

Mr. Strong: I think we will save time by going 
to my third point, which is that I want to show that 
Himmelfarb was a partner, and consequently the 
books and records are evidence against him, even 
by secondary evidence, and as to that I have three 
witnesses, your Honor, I would hke to put on for 
the specific purpose of showing that Himmelfarb 
himself told outsiders, and through documentary 
evidence, which I have 

The Court: Other than the books of the Acme 
Meat Company. 

Mr. Strong: The proof I have in my hands. 

The Court: Let me see it so that we can save 
time. 

Mr. Strong: JI want to show that the defendant 
Himmelfarb obtained these policies in which he had 
himself and Ormont named as co-partners doing 
business as Acme Meat Company, and that he so 
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advised the agent, that he was a partner of Ormont 
during the period in question; and these documents, 
which are documents dealing with the Acme Meat 
Company, insurance, in which the Acme Meat Com- 
pany is signed by Phillip Himmelfarb. 

The Court: Oral admissions of a party made 
under such circumstances, it occurs to me, are ad- 
missible. 

Mr. Strong: The third item of evidence is the 
return, Government’s Exhibit 6, which they de- 
nominated for that period a joint venture. The 
books would be admissible as to either one. 

The Court: The books would be admissible? 

Mr. Strong: As against either, or evidence of 
the contents of the books. 

The Court: If they voluntarily disclosed it. Al] 
right. Call the jury down. 

The usual stipulation ? 

Mr. Strong: The usual stipulation. 

Mr. Katz: Yes. 

Mr. Robnett: So stipulated. 

The Court: Do you wish to withdraw the witness 
Eustice from the stand ? 

Mr. Strong: May I? 

The Court: Yes. 


(Witness temporarily exensed. ) 


Mr. Strong: May I have these two sets of docu- 
ments marked for identification ? 
The Clerk: 44 and 45. 
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The Court: 44 is a policy? 
The Clerk: Yes, your Honor. 
The Court: 45 is a claim or something. 


(The documents referred to were marked 
Government’s Exhibits 44 and 45 for identifi- 
cation. ) 


DAVID L. GORGERTY 


a witness called by and on behalf of the plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: Your address? 

The Witness: 2841 Mary Street, La Crescenta. 


Direct Examination 
By Mr. Strong: 

Q. What is your occupation? 

A. Insurance broker. 

Q. Do you represent the Patriotic Insurance 
Company of America? 

A. I write some insurance with them, or I wrote 
a policy with them in 1944. 

@. Are you with any insurance agency here? 

A. I operate my own agency and insurance 
broker. 

@. What is the name of it? 

A. David L. Gorgerty, insurance broker, at 111 
West Seventh Street, Los Angeles. 

Q. Now, Mr. Gorgerty, I show you a document 
that has been marked as Government’s Exhibit 44 
for identification and ask you if you ever saw that 
before, and Government’s Exhibit 45 for identifica- 
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tion and ask you if you ever saw that before. 

A. (Examining documents) Yes, I have seen 
both of these instruments before. 

Q. As to Government’s Exhibit 44 for identifi- 
cation, will you state whether you had that policy 
issued, that document issued ? Avo aid. 

Q. At whose request? 

A. At the request of Mr. Himmelfarb. [764] 

Q. Is that the Mr. Himmelfarb who is sitting 
over here at the defense table? 

A. Yes, the same Mr. Himmelfarb who is seated 
at the counsel table. 

Q. When did you have it issued? 

A. It was issued on the 3rd of April, 1944. 

Q. Did you speak to Mr. Himmelfarb or did 
he speak to you on that occasion ? 

A. Well, this policy was issued in leu of an- 
other policy that a company cancelled, and I took 
this policy to Mr. Himmelfarb when it was issued 
together with a bill for the difference in the 
premium between this one and the one that had 
been cancelled. 

@. Is this policy 

The Court: Just a moment. He hasn't answered 
your question. The question was, did you speak to 
Mr. Himmelfarb. 

The Witness: And I delivered the policy to him 
and told him that it was in heu of the other. 

The Court: No. You spoke to him? 

The Witness: I spoke to him; that is right. 

The Court: All right. 
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Q. (By Mr. Strong): Was this the first time 
you spoke to Myr. Himmelfarb concerning the 
policy ? A. No. [765] 

Q. When was the first time? 

A. About September or October, 1948, I wrote a 
policy for him. 

Q. No, no, I just want the date. That is the 
first time you spoke to him about the policy? 

A. The fire insurance policy on this business, 
that is right. 

@. Then was it reissued at a subsequent date? 

A. This policy was issued in J’eu of the other 
polhiey. 

Q. When? A. In Apr 1944. 

@. How did you happen toy elssue it in lien of 
the other one? 

A. Beeause the other company didn’t want to 
earry the risk. 

Q. Did you have any discussions with Mr. Him- 
melfarb as to issuing this policy in heu of the 
other one? 

A. Well, I simply told him that the company 
didn’t want to carry that risk. 

The Court: No, did you have a discussion ? 

The Witness: Yes, I did. 

Q. (By Mr. Strong): Did you issue this policy 
with the same insured as the one in lieu of which 
you were issuing it? 

A. That is right, I did. [766] 

-Q. IJ call your attention to the insured in this 
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policy. Will you state whether you had it issued 
as shown? 

A. That policy was issued in the name of 
Phillip Himmelfarb, doing business as Phillip’s 
Meat Company. 

Q. When you reissued it? 

A. Well, this policy wasn’t reissued, it was the 
beneficiary that was changed on it by endorsement. 

Q. When was that? 

The Court: Is the endorsement on the policy? 

The Witness: On August 1, 1944. 

Q. (By Mr. Strong): Is that endorsement on 
the policy ? A. It is. 

Q. It is right in front of you on Government’s 
Exhibit 44 for identification ? A, Wes, sir. 

Q. And you changed the beneficiary from what 
to what? A. From Phillip Himmelfarb 

Mr. Katz: Just a moment. hat is objected to. 
There isn’t any foundation for that. 

The Court: There is no foundation for that 
question. 

Q. (By Mr. Strong): Did you have any discus- 
sions with the defendant Phillip Himmelfarb as to 
change of beneficiary ? A. Yes. [767] 

Mr. Katz: Objected to as leading and sugges- 
tive. 

The Court: It is answered. Go ahead. 

Q. (By Mr. Strong): About when? 

A. Sometime previous to August Ist, 1944. 

Q. Approximately when? 

A. It must have been sometime in July. 
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@. Where was it? 

A. At the plant where Phillip was operating. 

Q. Who is Phillip? 

A. Phillip Himmelfarb, at 3301 East Vernon 
Street. 

@. Who was present? 

A. Phillip Himmelfarb and Sam Ormont. 

Q. Will you state what was said by either 
Phillip Himmelfarb or Sam Ormont in that con- 
versation as to the beneficiary ? 

Mr. Katz: Objected to as no proper foundation 
laid, incompetent, irrelevant and immaterial, not 
within the issues of this ease. 

Mr. Robnett: I join in that objection for Mr. 
Ormont. 

The Court: Overruled as to both defendants. 

Q. (By Mr. Strong): State what you said. 

A. At the address that I mentioned, Mr. Him- 
melfarb introduced me to Sam Ormont and said, 
‘Dave, this is my partner, [768] and I want to 
change the fire insurance on our stock so it covers 
myself and Sam doing business as the Aeme Meat 
Company.’’ And I wrote the instructions down—— 

Q. Is that the end of the conversation ? 

A. Oh, we might have talked about other things 
while we were there. 

Q. Then did you subsequently have prepared the 
change of beneficiary. A. I did not. 

Q. Will you look at the form, Standard Forms 
Bureau Form 446, which is attached to the front 
page of Government’s Exhibit 44 for identification. 
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Did you have that issued pursuant to that conver- 
sation? - A. dad! 

Q. Where is the original of that policy? 

A. Im the hands of Phillip Himmelfarb and 
Sam Ormont, as far as I know. It was delivered 
to them. 

Mr. Strong: I offer this document in evidence, 
your Honor. 

The Court: That is a true and correct copy 
of it? 

The Wititess: ‘Yes; your Honor it 

Mr. Robnett: T move to strike out the witness’ 
answer as a conclusion of the witness. He says as 
far as he knows. 

Mr. Strong: He said he delivered it to them. 

The Witness: I said I delivered it to them. 

Mr. Robnett: He said as far as he knows he 
delivered it to them. 

The Witness: I delivered it to them, if that 
will make it more specifie to vou. 

The Court: The motion is denied. 

Mr. Strong: I offer Government Exhibit 44 for 
identification in evidence. 

The Court: Admitted. 

(Yhe document referred to was reeeived in 
evidence and marked Government's Exhibit 
No. 44.) 

Q. (Cisye My. Strong): I show You) Govern 
ament’s :Mixhibit 45 for identification and will you 
state what: that is, if you know? 

‘A. a Monthly reports of values. 
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The Court: Are there several? 

The Witness: There are five. 

Q. (By Mr. Strong): Will you state what 
months they are? 

A. From May 3, 1944 to June 3, 1944, and June 
3, 1944 to July 3, 1944, July 3, 1944 to August 3, 
1944, and August 3, 1944 to September 3, 1944, 
September 3, 1944 to October 3, 1944. 

@. Have they any relation to the policy, Gov- 
ernment’s Exhibit 44? 

A. These are reports that are made on what we 
eall a [770] monthly reporting form 

Mr. Robnett: I object to the question as asking 
for a conelusion of the witness, that they are related 
RO 

The Court: Yes. Objection sustained. 

Q. (By Mr. Strong): Wil you state what 
those are with reference to Government’s Exhibit 
44? 

A. Government’s Exhibit 44 is what we eall a 


monthly reporting fire insurance policy on which 
the beneficiary reports monthly the amount of mer- 
ehandise and stock on hand for preminm computa- 
tion purposes. 

Q. What is Government’s Exhibit 45 for identi- 
fication, if you know? 

A. It is the monthly reports that were made 
showing the values of merchandise and stock on 
hand that was insured under the policy as I de- 
scribed in Exhibit 44. 
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@. For what company? 

A. The Acme Meat Company. 

Q. Are you acquainted with the signature of the 
defendant Phillip Himmelfarb? A. © am. 

Q. Have you seen him sign it in your presence ? 

A. Yes, sir. 

Q. Would you examine those four or five pages 
which constitute Government’s Exhibit 45 for iden- 
tification and [771] state whether that is the signa- 
ture of Philhp Himmelfarb. A. es) sir 

Mr. Strong: I offer Government’s Exhibit 45 
for identification in evidence. 

Mr. Robnett: I would like to be able to see 
them. I have never seen them, your Honor. 

The Court: Haven’t you seen either one of the 
documents ? 

Mr. Robnett: No, I haven’t seen them. Counsel 
said he wasn’t offering them against my client, but 
it developed his name came into it. I would like to 
see them before the ruling is made. 

Mr. Strong: Iam sorry. I thought I had shown 
it fo him but I guess I hadn’t. 

The Court: On the insurance pohey you ean 
make your basis for a motion to strike. 

On Exhibit 45, were those received by vou? 

The Witness: I made them out and Himmelfarb 
signed them and gave me the information that was 
on them and I filled them in and sent them in to 
the company. 

The Court: You sent them to the company? 

The Witness: That is right. 
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The Court: On or about the date each one of 
them bears ? 

The Witness: That is right. 

Mr. Robnett: If the Court please, on behalf of 
Sam Ormont, as to the offer of Exhibit 45 for iden- 
tification, I [772] wish to make this objection to 
the first page thereof—there are several pages, your 
Honor—the first page, on the ground that it is 
incompetent, irrelevant and immaterial, hearsay 
testimony as to my client Sam Ormont, as it shows 
on the face of it that it was issued to Phillip Him- 
melfarb, doing business as Phillip’s Meat Company. 
Then is written afterwards in pen and mk—that 
has not been proven, no foundation laid to show who 
wrote it—Acme Meat Company. It does not pur- 
port to be any document against Sam Ormont. 

The Court: I think your objection is good as 
to those documents which bear a date prior to the 
date of this conversation that he identified. When 
was it, Angust? When was it that the two of them 
were present? 

The Witness: When the two were present? 

The Court: When the rider was made? 

The Witness: Yes, they told me before the rider 
was made 

The Court: No, no. When was it? 

The Witness: Before the rider was made they 
told me—— 

The Court: I know, but when was it? Was it 
August ? 
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~The: Witness: Sometime before the Ist of 
August. 

The Court: All right. That is all I wanted to 
know. 

Mr. Robnett: I wish to object to each and every 
page of this offer of Exhibit 45 on the ground that 
it is incompetent, irrelevant and immaterial, hear- 
say testimony, not binding upon [773] Mr. Ormont 
and no proof or any foundation for the admission 
as egamst Mr. Ormont. 

The Court: Let me see the document. 

(The documents referred to were passed to 
the Court.) 

Mr. Katz: Before your Honor rules I would like 
to examine the witness on voir dire with respeet 
to these documents. 

' Mr. Strong: May I say something, your Honor? 

The Court: Just a moment. 

Mr. Witness, the signature Phillip Himmelfarb 
there is Philhp Himmelfarb ? 

The Witness: That is right. 

Thei-Conrt: And Acme Meat Company, you 
wrote that? 

‘The Witness: That is my writing. 

The Court: And you wrote Acme Meat Com- 
pany up here? 

The .Witness: I did. That is when the change 
was made. 

‘The Court: . June 3, 1944? 

The Witness: That is right. 
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The Court: This was before the change was 
made, was it not? 

The Witness: No, when they told me to do this 
then I turned in these reports to the company show- 
ing that the change had been made and the in- 
dorsement was issued afterwards. 

Mr. Strong: May I call this to your Honor’s 
attention, Government’s Exhibit 44 shows that the 
indorsement making the change is dated May 20, 
1944? [774] 

The Court: May 20th? 

Mr. Strong: Yes, your Honor. 

The Court: And the conversation was not until 
August ? 

The Witness: No, the conversation was some- 
time prior to August when the transfer was made 
over to the Acme Meat Company. And whatever 
this indorsement shows here is the time that the 
conversation was had when they told me to change 
it to the Acme Meat Company. 

The Court: That is, May 20, 1944? 

The Witness: That is right. 

The Court: Then it wasn’t August? 

The Witness: This other indorsement is dated 
August and I said sometime prior to August. ‘This 
is dated in May. 

The Court: If this was dated in May, that. is 
when you had your conversation with the two of 
them ? 

The Witness: That is right, just a few days 
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before that, and then I notified the company and in 
due course I got the indorsement. 

The Court: The objections are overruled. I 
think that on voir dire, I do not believe you would 
be entitled to examine at this time, but you may re- 
serve that for cross examination. 

Mr. Strong: That is as to 44 and 45, vour 
Honor? 

Mr. Robnett: I haven’t seen 44. He offered the 
other [775] one first. 

The Court: I have already admitted Exhibit 44 
but you may make a motion to strike. You may state 
your grounds for the record. 

Mr. Robnett: I object to the introduetion of 
Exhibit 44 and I would like to have my objection 
precede the ruling of the Court. 

The Court: You may state it and i Will be 
stated as a basis for a motion to strike. 

Mr. Robnett: Thank you. 

T object to it as incompetent, irrelevant and im- 
material, hearsay as to Sam Ormont, and not bind- 
ing upon him in any manner, shape or form, there 
is no foundation laid to show that he authorized 
any changes or had anything to do with this docu- 
ment, and that his name did not appear therein ex- 
cepting someone has put it in in pencil on the face 
of it, and that the rider dated May 20, 1944 is 
merely typewritten and is not signed by anyone and 
therefore would not be binding upon anybody, even 
the company that wrote the policy. 

The Court: That is the copy. 
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Mr. Robnett: Oh, this is the copy? 

The Court: Yes; that is the copy. He testified 
that the original was delivered to Himmelfarb, the 
other defendant. 

Mr. Robnett: As I said, there is no foundation 
laid to introduce this instrument against Mr. Or- 
mont as proof of any of the issues of this case, and 
in addition that it contains [776] considerable 
amount of hearsay on the back thereof as it con- 
tains five purported letters between 

Mr. Strong: I am not offering the letters. I 
will take them off. 

Mr. Robnett: They are on it. There is a lot of 
correspondence between parties that are not parties 
to this action, and there is no foundation that Mr. 
Ormont knew them or anything about them. 

The Court: Were those part of the policy or are 
those just letters ? 

The Witness: No, these letters were not part 
of the policy. 

The Court: Very well. 

Mr. Strong: May I physically remove them? 
May I have the witness state what is part of the 
policy so I can tear off the documents that are not 
part of the policy? 

The Court: Very well. 

Q. (By Mr. Strong): Just show me what is or 
what is not part of the policy. 

A. (Examining documents.) 

Mr. Strong: I am physically removing all of the 
papers which the witness has indicated are not part 
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of the policy and I am not offering them as part of 
Government’s Exhibit 44. 

The Court: They may remain marked for iden- 
tification, [777] however, in case any of the parties 
want to have recourse to them as 44-A. 


(The document referred to was marked Gov- 
ernment’s Exhibit No. 44-A for identification.) 


Mr. Robnett: I would like the privilege of ask- 
ing the witness one or two questions, your Honor, 
before ruling on my objection. 

The Court: I think sufficient foundation has 
‘been laid to admit the documents. 

Mr. Robnett: That is the point I wanted to ask 
him. He has testified that he delivered a policy to 
the two defendants, the two individuals. 

The Court: He testified that he had a eonversa- 
tion with Philip Himmelfarb and Sam Ormont and 
they told him they wanted him to change this policy 
from Phillip’s Meat Company to the Aeme Meat 
Company, that he said, ‘‘Meet my partner, Mr. Or- 
‘mont,’’ and then he delivered the original, of which 
this copy is-a copy, of the policy to Phillip Him- 
melfarhb in accordance with that conversation. So 
what more is there needed? 

Mr. Robnett: Mv understanding of the testi- 
‘mony of the witness, vour Honor—if [ am wrong 
why Iam sorry—was that Ma. Himmelfarb made a 
statement, that he has not testified that Mr. Sam 
Ormont made any statement whatsoever about the 
partnership, that Mr. Himmelfarb made the state- 
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ment. He also testified, as I recall, that he delivered 
the original [778] policy to Mr. Himmelfarb and 
Mr. Ormont. Now I want to find out from him as to 
which one he delivered it to or whether he handed it 
to the two of them at once, what he means by that. 
I think it is his conclusion as to delivering it to the 
two of them. 

The Court: I think you ean cover that on ecross- 
examination. The documents are admitted in evi- 
dence. If any testimony develops as a basis for a 
motion to strike, I will give it consideration. 


(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 45.) 


Mr. Strong: That is all the questions I have. 
The Court: Cross examine. Mr. Katz? 


Cross-Examination 
By wire Katz : 
Q. Mr. Gorgerty, I believe that you have Ex- 
hibits 44 and 45 before you. 
The Clerk: No, he doesn’t. 


(The documents referred to were passed to 
the witness. ) 


Q. (By Mr. Katz): Exhibit 44 which you now 
have before you, Mr. Gorgerty, is a copy of a policy 
that was issued to Phillip Himmelfarb, doing busi- 
ness as Phillip’s Meat Company, is that correct? 

A. That is correct. 

Q. When was that poliev first issued as a reis- 
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suance of [779] another policy previously cancelled ? 

A. ‘This policy was issued on the 3rd day of 
April, 1944. 

Q. In the manner that you have just stated, 
namely, to Phillip Himmelfarb doing business as 
Phillip’s Meat Company, is that correct? 

A. Thatsis, mugiit. 

Q. And the policy that was previously cancelled 
and which this policy was issued in lieu of was 
likewise issued to Phillip Himmelfarb doing busi- 
ness as Phillip’s Meat Company? 

At That is corfect. 

Q. Now sometime subsequent to May Ist vou 
visited Mr. Himmelfarb at his place of business, is 
that correct? A. That is right. 

Q. At that time was he still doing business as 
Phillip’s Meat Company? Was that the place that 
you had ealled at when he was doing business as 
Phillip’s Meat Company? A. Weer 

Q. And when you arrived there you were in- 
troduced to Mr. Ormont, is that correct? 

A. That is correct. 

Q. Now upon first coming in I take it that you 
exchanged greetings with Mr. Himmelfarb, whom 
you had known? [780] A. ‘That is right. 

Q. Had you known Mr. Ormont previous to 
that? 

A. T had an acquaintance with him, yes. T had 
been introduced to him and T knew who he was. 

Q. You had been introduced to him prior to 
the time you had come down on this occasion that 
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you testified that you had a conversation with Mr. 
Himmelfarb about the transfer of the policy that 
is Exhibit 44? A. Yes, sir. 

Q. Where had you previously met Mr. Ormont? 

A. At 3301 East Vernon Street where Himmel- 
farb was doing business as Phillip’s Meat Company. 

Q. You had previously met him in that place of 
business ? A. Yes. 

Q. Do you recall how long previously you had 
met Mr. Ormont there? 

A. Oh, several months. He was in and out of 
there. 

Q. On this particular occasion when you walked 
in and after you had exchanged greetings with Mr. 
Himmelfarb, My. Himmelfarb said to you, ‘‘I want 
you to meet Mr. Ormont, my partner’’? 

A. That is right. 

Q. You then said, ‘‘Hello,’’ to Mv. Ormont? 

A. Certainly. [781] 

Q. Did vou then discuss matters generally that 
didn’t pertain to this insurance policy? 

A. Yes, sir. 

Q. You spent some little time discussing general 
matters? A. That is right. 

Q. Then after such general discussion Mr. Him- 
melfarb told you that the policy that he had and 
that had been issued to Phillip’s Meat Company, 
he wanted that transferred to Acme Meat Company 
if it could be done, is that correct? 

A. That is correct. 

Q. And upon the basis of that statement, that 
Mr. Himmelfarb told you he wanted it transferred 
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to Acme Meat Company if it could be done, you pro- 
ceeded to have the transfer made? 

A. That is right. 

Q. Now at the time that Mr. Himmelfarb told 
you, introduced vou to Mr. Ormont as his partner, 
did he at that time tell you whether or not Mr. Or- 
mont was his partner in the Acme Meat Company or 
any other enterprise or enterprises ? 

A. Will you read that question to me? 

(The question referred to was read by the 
reporter as set forth above.) 

The Witness: He told me that he and Mr. Or- 
mont were partners doing business as the Acme 
Meat Company. [782] 

Q. (By Mr. Katz): He told yow tht at thre 
time he introduced vou? 

A. Yes, or while we were in conversation 1m- 
mediately afterwards. 

@. And it was in substantially that language, 
that he and Mr. Ormont were doing business as 
partners in the Aeme Meat Company? | 

A. “That is» mglite 

Q. And you made a note of that fact in order 
to have the insurance policy so issued? 

A. I wrote it down on a memorandum so that I 
would have it issued as they had directed. 

Q. And in order to have it issued properly and 
correctly you made a notation as to the name of Mr. 
Ormont and a spelling thereof? Me” Yes, sit: 

@. And was the policy issued as you had noted 
that name? 
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A. 'The indorsement is issued ‘‘ A-r-m-o-n-t.”’ 

Q. Was that the way that you had noted the 
name? 

A. Probably not. [ think his name starts with 
mG)?? 

Q. You say probably not. Do you recall whether 
you did or did not note the name? 

A. I know enough about my writing to know 
that my ‘*O’s”’ and ‘‘A’s”’ are very often mistaken. 

The Court: By vou? 

The Witness: Sometimes. 

Q. (By Mr. Katz): Well, now, I will call your 
attention to the name Sam Armont and the symbol 
for and appearing on the copy, Exhibit 44, and I 
will ask you whether or not that is your writing. 

A. No. 

@. Do you know whose writing that is? 

A. JI haven’t any idea. Probably an underwriter 
in the office that wrote the policy. 


Q@. That wasn’t made by you? A. No, sir. 
@. You will note that the ‘“‘A”’ there is a printed 
type of an A? A. That is right. 


Q@. Where did you make your notation, Mr. 
Gorgeriy, with respect to how or in what names the 
policy was to be issued? 

A. I made it on a slip of paper that I had in 
my pocket or a notebook that I might have carried. 

-Q. You presented the slip of paper with the 
names on it as you had written it to the underwriter 
that issued the policy? 

A. I think I didn’t; I think I telephoned it. [784] 
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Q. Mr. Gorgerty, do you recall whether or not 
the original request that the policy be transferred 
from Plillip Himmelfarb to the Acme Meat Com- 
pany was one that came to you by way of telephone ? 

A. Well, Phillip might have told me over the 
phone and then I went to the place of business and 
wrote down the information there because I recall 
talking with he and Ormont at the time and before 
that time Phillip told me that he thought he would 
go in partnership with Ormont. [785] 

Mr. Katz: I move to strike that, if the Court 


please. 
Mr. Strong: No, I think that is ver miportant. 
The Witness: -——that he had a packing plant 


at Southgate—— 

‘The Gontt: Wart. 

The Witness: FEixcuse me. 

The Court: Motion denied. 

Q. (By Mr. Katz): Will you take a look at 
Exhibit 45, that is before you, Mr. Gorgerty. Did 
you fill this out? 

Mr. Strong: Your Honor, | think that is a little 
confusing. There are number of documents, and 
various things on it. 

The Court: JI don’t think it is confusing. He 
has been there. 

Mr. Strong: It is confusing me, I should have 
said. 

The Court: The question is, did you fill them 
out ? 
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The Witness: If you mean I entered in the fig- 
ures, I did. 

The Court: The other writing—they are blank 
forms filled in with typewriting and pen and ink, 
did you do any or all of it? 

The Witness: I filled in the figures that I in- 
serted with a pen, and I believe that I had the forms 
typed so that they could be filled in. 

Q. (By Mr. Katz): It is true, isn’t it, that the 
typewriting that appears on each page of these 
exhibits were typed in by you, or [786] someone at 


your office ? A. Probably so, yes. 
Q@. You know that to be undoubtedly so, don’t 
you? 


A. I know that Himmelfarb or Ormont did not 
type them in, if that is what you want to know. 
And they were typed in by you or 
At my request. 

Someone at your request? 

That’s right. 

At your office? A. That’s right. 

In addition to typing the first page, I will 
call vour attention to the writing ‘““Acme Meat Com- 
pany” that appears on the line following the typing 
“Phillip Himmelfarb d.b.a.’? doing business as 
‘‘Phillip’s Meat Company,’ and ask you whether 
the writing ‘‘Aeme Meat Company’’ is In your 


OOFDeO 


handwriting ? An it is. 

Q. I want now to call your attention to the fig- 
ures in the column and on the line opposite the 
words and figures: 1 Cal. 301 East Vernon, $3,000.00. 
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I will ask vou if vou wrote that in. mx did. 

The Court: One what, a cow? 

Mr. Katz: C-a-l, an abbreviation for California. 

The Court: I thought you said one cow. [787] 

Mi. Katz: No, your Honor. 

Q. I will call your attention to the date, June 3, 
1944, and I will ask you whether or not that is in 
your handwriting. me Iie 

Q. And I will call your attention to the words 
‘“Acme Meat Company’’ appearing above the signa- 
ture “‘Phillip Himmelfarb’’ and ask you if vou 
wrote that in? ihe D did 

Q. And isn't it true that everything upon the 
page that I have just shown you, other than the sig- 
nature, was typed in or written in by you? 

The Court: He just said it was. 

Mr. Katz: I just wanted to cover it all, so there 
will be no question that there is nothing else on 
there that I have not referred to, your Honor. 

The Court: Awhile ago you asked him if every- 
thing—evelryvthing means everything. 

Mr Katz: If I have covered it, thaws fine 

Q. Isn’t it also true that the statement, and all 
the other pages constituting Exhibit 45, were signed 
by Mr. Himmelfarb im blank, delivered to you, and 
you filled out whatever appears on it? A. Ne 

Q. Let us go back now to the first one. Is it true 
with respect to the first one? [788] 

A. That’s right. 

Q. I eall your attention to the second page. Is 
it likewise true that all the typing on that page was 
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done by you, or someone at your request, in your 
office ? &. hays aren, 

Oe lesall call your attiention—— 

The Court: All the handwriting except the 
words ‘Phillip Himmelfarb’’? 

The Witness: I signed the name ‘‘Himmelfarb’’ 
to it, Judge. 

The Court: Qn the second one? 

The Witness: Yes, sir, and on the third, and on 
the fourth one, and on the fifth one. 

The Court: In other words, you filled in the 
second, third and fourth and fifth completely ? 

The Witness: That's right. 

The Court: Entirely? 

The Witness: That’s right. 

The Court: And signed it in typewriting or in 
ink or pencil, or whatever it is? 

The Witness: That 1s correct. 

Q. (By Mr. Katz): Do vou know that the first 
page bears the signature of Mr. Phillip Himmel- 


farb? AS ‘Wifat Is correct. 
Q. Except for that signature everything else was 
filled [789] in by vou? A. ‘That's right. 


Q. On all of the others, except the first page, 
everything that is filled in by you, ineluding the 
signature of Mr. Himmelfarb? 

A. That’s right. 

Q. Isn’t it true that what was actually done, 
there was telephoned in to you the amount, which 
you inserted in figures on these exhibits, and pro- 
ceeded to get them up and sign them? 
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A. Some of them, the figures were phoned in, 
and some of them I got at the plant. 

Q. Irrespective of whether they were phoned in, 
or whether you got them at the plant, you filled in 
all of the Exhibit 45 save and except the signature 
on the first page? A. That’s nght. 

@. At vour office, did you not? 

A. That’s right. 

Q. Isn’t it true that the defendant, Phillip Him- 
melfarb never saw the last four of the five sheets 
that constitute Exhibit 45? A. That’s right. 

Q. And isn’t it true that when he did see the first 
page of Exhibit 45, it was in blank, and signed it 
that way? 

A. Yes, when he first saw it it was in blank, and 
he had signed it that way. [790] 

Q. And you took the blank document, signed by 
him, to your office, and had it filled in? 

A. No, let’s get this straight now. I had all of 
this typed, and I took them down, and Phillip 
signed them. 

The Court: Signed what? 

The Witness: These reports in blank. He signed 
enough of them for twelve month’s reports. 

The Court: Yes. 

The Witness: Then when they changed over to 
the Acme Meat Company, the first one, that was the 
last one of the Phillip’s Meat Company. 

The Court: Which is the first sheet of that? 

The Witness: Which is the first sheet of that. 

The Court: Which the last time you saw it, 
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it was in blank before you filled it out? 

The Witness: It had this writing, but it did 
not have any amount filled in. 

The Court: Not the words ‘‘Acme Meat Com- 
pany ?”’ 

The Witness: No, Acme Meat Company was not 
on the bottom of it at that time. 

Q. (By Mr. Katz): Now, Mr. Gorgerty, isn’t 
it a fact that the first page of Exhibit 45 was one 
of the twelve statements signed in blank by the 
defendant Himmelfarb in connection with the 
policy issued to Phillip Himmelfarb doing business 
as Phillip’s Meat [791] Company ? 

A. That’s right. 

The Court: He just said that. 

Mr. Katz: And after the first one was filed, you 
did not use the rest of the twelve statements he 
had signed in blank, but proceeded to sign the 
statements for him in connection with the change 
of policy? Ave hat’s right. 

Mr. Katz: If the court please, on the basis of 
the testimony elicited by this witness, I move to 
strike that document from evidence, which was the 
purpose of my request for voir dire, to establish 
that the Exhibit 45 was never seen by the defend- 
ant, never written by the defendant, and never 
made by him. 

Mr. Strong: May I ask one or two questions. 

The Court: Yes. 

Q. (By Mr. Strong): Those pages which are 
Government’s Exhibit 45, are they the originals, or 
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carbon copies? A. They are the originals. 
@. Will you state how you happened to sign 
Phillip Himmelfarb’s name where you said you 
had signed it? 
Mr. Robnett: I object to this as hearsay testi- 
mony, if the Court please, against Mr. Ormont. 
Mr. Katz: TI object, as ealling for the conelusion 
of the [782] witness, incompetent, irrelevant and 
immaterial. 
The Court: Yes. This is, I thmk, a’ good time 
to have a recess. Remember the admonition. 


(Short. recess.) [793] 


The Court: The usual stipulation ? 

Mr. Strong: So stipulated. 

Ni. Katz: Yes. 

Mr. Robnett: So stipulated. 

The Court: Your motion was to strike Ex- 
hibit 45? 

Mr. Katz: Yes, your Honor. 

The Court: Do you have something to say? 

Mr. Strong: Something to say, or something to 
ask him? 

The Court: You have further questions? 

Mr. Strong: Yes. 

The Court: Proceed. 

Q. (By Mr. Strong): Did you have any con- 
versation with the defendant Himmelfarb as to 
signing any documents on his behalf? 

A. Yes, sir. 

Q. When was that? 
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A. About the time we started in with the Acme 
Meat Company. I had made out these reports for 
the Phillips Meat Company—— 

Mr. Robnett: I move to strike out that he made 
out the reports, as not responsive. He has already 
answered the question. 

The Court: He answered ves, he did have a con- 
versation. 

The Witness: Yes. [794] 

Q. (By Mr. Strong): Who was present? 

A. Phillip Himmelfarb and Ormont. 

@. Where was the conversation? 

A. At the plant. 

The Court: Is this the same conversation that 
you referred to before? 

The Witness: I think it was in the same con- 
versation. If not, it was in the next weck or so, 
but it was a part of the same transaction. 

The Court: The same parties present? 

The Witness: Yes. 

Q. (By Mx. Strong): What was said? 

Mr. Katz: Objected to as incompetent, irrele- 
vant and immaterial, and having no bearing wpon 
the issues in this case, if the Court please. 

The Court: Overruled. 

Mz. Strong: Go ahead. 

A. Phillip said: Go ahead and sign my reports, 
and send them in, because we are too busy down 
here. . 

Q. Who is Phillip? A. Himmelfarb. 

Mr. Strong: That is all. 
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Q. (By My. Katz): The conversation that you 
have just referred to was [795] before the policy 
was changed and transferred over from Phillip’s 
Meat Company to the Acme Meat Company, was 
it not? A. No, sir. 

Q. Was it after that time? 

A. Yes, sir, Himmelfarb had signed all of the 
blanks for the policy, while he was doing business 
as Phillip’s Meat Company. 

Q. He had signed twelve of those blanks? 

A. Yes. 

Q. In connection with the other policy? 

A. That’s right, in connection with this policy. 

Q. In connection with this policy, prior to the 
transfer of it from the Phillips Meat Company to 
the Acme Meat Company? A. hi@e’s fright. 

Q. The conversation that you had with Mr. 
Phillip Himmelfarb, at which you stated Mr. Or- 
mont was present, was prior to the time that the 
policy was transferred and changed over, wasn’t it? 

A. We had a conversation prior to the time it 
was changed over, yes, sir, and several conversations 
after it was changed over. 

The Court: No, the conversation that you re- 
ferred to is the one he is talking about, where he 
told you to go ahead and sign the reports, was that 
before or after the change of poheyv? 

The Witness: It was after the change of policy. 
Otherwise, I would not have signed it, if they were 
all signed by Himmelfarb. 

Mr. Katz: I object, if the Court please, as not 


us. United States of America 937 


(Testimony of David L. Gorgerty.) 
responsive, and calling for the opinion of the 
witness. 

The Court: It may be stricken, and the jury in- 
structed to disregard his answer after the word 
‘*otherwise.”’ 

Q. (By Mr. Katz): Will you take a look at 
the policy, Exhibit 44, and please tell us what the 
date is that that policy was transferred and changed 
over from the Phillips Meat Company to the Acme 
Meat Company ? A. May 20, 1944. 

@. Also tell us on what date it was that you 
had this conversation that you have referred to, 
with the defendant Phillip Himmelfarb, at which 
you stated Mr. Ormont was present? 

A. A few days prior to May 20th. 

Q. A few days prior to May 20th? 

A. Yes. 

Q. I will now ask you if it is not true that that 
conversation took place before that policy was 
changed and transferred over from the Phillip’s 
Meat Company to the Acme Meat Company ? 

Mr. Strong: I object to that. There are several 
conversations. Just to say ‘‘that conversation’’ does 
not identify it. We are speaking of where certain 
statements were made. [797] 

The Court: That is what he is talking about. 
I think the witness knows that. 

The Witness: Please read the question. 

(Question read by the reporter.) 

The Court: By ‘‘that conversation’’ you mean 
the conversation alluded to, where Himmelfarb told 
him to fill out his reports? 
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Mr. Katz: That’s right, your Honor, precisely. 

The Witness: Himmelfarb told me to sign his 
name to the reports. 

Q. That was not the question. 

A. The conversation in which Himmelfarb told 
me to sign the reports ? 

Q. Yes. 

A. Was after the policy was transferred over 
to the Acme Meat Company. 

Q. On what date was it that you had this con- 
versation that you have just referred to? 

A. I would not know any more than you would 
what date you went fishing or skating last year. 

The Court: That is a conelusion of the witness. 
Moreover it assumes it assumes a fact not in evi- 
dence. 

The Witness: He didn’t catch any fish anyway. 

Mr. Strong: There is no skating in Cahfornia, 
your Honor. 

The Court: Ob, yes. [798] 

Mr. Strong: Outdoors. 

Mr. Katz: Didn’t you testify just a few minutes 
ago that the conversation took place prior to 
May 20? 

Mr. Strong: Your Honor, that has already been 
asked and answered. 

The Court: I think that is argumentative. [799] 

Q. (By Mr. Katz): You had a Conversation 
with Mr. Phillip Himmelfarh before the policy was 
transferred, did you not? A. Certainly. 

Q. :Do you reeall how long before the policy was 
transferred that you had that conversation? 
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A. Well, it was immediately before. 

Q. When you say ‘‘immediately’’ does that refer 
to days or weeks or hours? 

A. Well, this policy was transferred—— 

The Court: No, no. 

The Witness: May I explain, Judge, how these 
transactions are handled? 

The Court: I think you have explained that. 

The Witness: Will you please read the question 
again ? 


(The question referred to was read by the 
reporter’ as follows: 


(‘*Q. When you say ‘immediately’ does that 
refer to days or weeks or hours ?’’) 


The Witness: A day or so before the indorse- 
ment. 

@. (By Mr. Katz): When did you next see 
Mr. Phillip Himmelfarb again ? 

A. When I took the indorsement over to him, 
changing it from the Phillip’s Meat Company to 
the Acme Meat Company. 

Q. How long was that after May 20th? [800] 

A. Probably four or five days. 

The Court: Who was present then? 

The Witness: Ormont and Phil were there 
nearly every time I went there. 

The Court: Were they there at that time? 

The Witness: I would say they were. 
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Q. (By Mr. Katz): Do you recall whether 
they were there on that occasion? 

A. I don’t recall of very many occasions where 
they were not there. 

The Court: Strike the answer. Read the ques- 
tion again. 

(The question referred to was read by the 
reporter as follows: 

(‘*Q. Do you recall whether they were there 
on that occasion 2’’) 

The Witness: I would say they were. 

Q. (By Mr. Katz): Is that based upon your 
recollection of the fact or because von know them 
to be there on most occasions that you went there? 

A. Well, they were there most of the time. 

Q. That is the reason vou made the statement? 

A. I would say that they were there that day. 

Q. Now with reference to the matter of the 
statements, [801] wasn't that taken up by you with 
Mr. Himmelfarb at the time that you first discussed 
with him the matter of the indorsement and trans- 
fer over of this policy? 

A. I think I just answered that question, 

Q. I don’t reeall having asked it so may we 
have an answer to it? 

The Court: Yes. 

The Witness: Will you read the question? 


(The question referred to was read by the 
reporter as follows: 


(“Q. Now with reference to the matter of 
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the statements, wasn’t that taken up by you 
with Mr. Himmelfarb at the time when you 
first discussed with him the matter of the in- 
dorsement and transfer over of this policy ?’’) 


Mr. Strong: Well, your Honor, I think that has 
been gone into time and again. I object to it. 

The Court: Objection overruled. 

The Witness: It was taken up with him at the 
time and again after the policy was transferred 
over. 

Q. (By Mr. Katz): He talked about that on 


more than one occasion ? A. That is right. 
Q. Now you personally took the indorsement to 
Mr. Phillip Himmelfarb? [802] iN) Yes, Sit: 


Q. You personally delivered the policy after it 
was changed over? 

A. They had the policy. I never got it back. 
All I took was the indorsement changing it over. 

Q. Mr. Gorgerty, I will ask you to look at Ex- 
hibit 44 and please state whether or not the original 
of the policy has the words that are written in on 
this copy, the symbol and, Sam Ormont, that ap- 
pear between the words Phillip Himmelfarb and 
the letters dba, a line through Phillip’s Meat Com- 
pany and the words Acme Meat Company ? 

Mr. Strong: Objected to because the witness 
indicated he didn’t have the original policy. 

The Court: Objection overruled. 

The Witness: Will you repeat the question ? 


(The question referred to was read by the 
reporter as set forth above.) 
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The Witness: I would say that the onmginal 
policy does not have that Li in there. 

Q. (By Mr. Katz): Now, Mr. Gorgerty, were 
you mistaken when you told the Court, in response 
to a question the Court asked you, that this was a 
true copy of the original ? 

A. It is, it is, but I am going to explain to the 
Court that you are trying to twist the witness 


Mii. Katz: Well, that isn’t—just a moment. 
The Witness: That what you are referring 
to 


Mr. Katz: If the Comt please, I do not believe 
that is a fair and proper and accurate statement. 

The Court: No, it is not, Mr. Wiiness. The 
jury are instructed to disregard the witness’ com- 
ment. 

The Witness: What you have here 

The Court: Do not try to see what he is trying 
to do to you, just see whether you can answer the 
question. 

The Witness: I can take care of myself, Judge. 

What you are referring to here is the under- 


writer’s notation. 

The Court: Do you want to make an explana- 
tion of your answer, that you said it was a true 
copy of the original ? 

The Witness: That is right. This is a tte 
copy of the original except that the underwriter 
has. made some notations on this which are not in- 
cluded on “ate original policy, and Sam Ormont, 
and ‘the’ line drawn through Acme Meat and the 
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Acme Meat which is typed in here with a pencil 
were not on the original policy. 

Q@. (By Mr. Katz): And so far as you know 
still are not on the original policy ? 

Pee Chiat is right. 

Q. And it is true, is it not, that that policy that 
you [804] have there with the words and figures 
on it, whether written in typewriting or printed is 
not an exact or true or correct copy of the original ? 

A. In answer to that question, this is a true 
copy of the original which was delivered in this 
transaction except for the part that is above the 
amount of $10,000, which is underwriting informa- 
tion only, and not on the origina] policy, and the 
penciled letters of Sam Ormont and the sign and 
a pencil line through the Phillip’s Meat Company 
and Acme Meat Company by pencil. This is a true 
copy with that exception, including the indorse- 
ments that are attached to the policy. 

Q. Mr. Witness, if this copy were different and 
unlike the original then it would not be a true copy 
of the original, is that correct? 

The Court: That is argumentative. 

Mr. Katz: Yes, your Honor. I submit that it is. 

Q. The original policy does not read Phillip 
Himmelfarb and Sam Ormont dba Acme Meat 
Company, does it? 

The Court: He just got through answering that 
question. 

Mr. Katz: I will withdraw it, your Honor. 

Q. You didn’t deliver the original of that pohey 
to Himmelfarb and Sam Ormont, did you? 
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A. I delivered it to Phillip Himmelfarb. 

Q. When [805] 

A. A few days after the third of April, 1944. 

Q. Were you mistaken when, in response to a 
question that Mr. Strong put to you, you stated 
that the policy was delivered by you to Mr. Himmel- 
farb and Mr. Ormont? 

A. I didn’t make that statement. 

Mr. Strong: Objected to, your Honor. The wit- 
ness didn’t so testify. There are different deliveries 
and it isn't clear from the questions which one 
counsel means. 

The Court: I understood that the witness had 
testified to that but I think it has been straightened 
out since. He delivered the rider. 

The Witness: That is right. 

Mr. Strong: Yes. 

Q. (By Myr. Katz): You didn’t mean to state 
that you delivered the policy to Mr. Himmelfarb 
and Mr. Ormont? 

A. No, I never delivered the policy to Himmel- 
farb and Ormont, I delivered it to Himmelfarb. I 
delivered the rider to Ormont and Himmelfarb 
when it was changed over to the Acme Meat Com- 
pany. 

Q. Where did you deliver that rider? 

A. 3301 East Vernon Street, in Vernon, Cali- 
fornia. 

Q. Who was present at that time? 

A. Ormont and Himmelfarb. 

Q. Was anyone else present? [806] 
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A. Not that I recall of. There was a Captain 
Blackman there a few times when I called on busi- 
ness affairs. 

Q. When you delivered that indorsement, how 
did you deliver it? 

A. Just like you deliver a letter, von hand it to 
a fellow and say, here it is. It was in an envelope. 
Who did you hand it to? 

That is right. 

I say, who did you hand it to? 
To Phillip Himmelfarb. 

To Philip Himmelfarb? 

That is right. 


OrOoOrore 


And that was what vou meant when you said 
you delivered it to both of them, is that you handed 
a0 

A. They were both there and they diseussed the 


matter while we were there. 

@. Was anyone else present at any of these 
conversations that you had other than yourself and 
Mr. Ormont and Mr. Himmelfarb? 

A. TI don’t believe there was. The office was 
pretty small and there wasn’t room in there for 
more than two or three people. 

Q. Not at any time? A. No. 

Q. What about this Captain Blackman? [807] 

A. Captain Blackman I saw two or three times 
and was introduced to him. 

Q. Did he participate or was he present at these 
conversations ? 

A. No, he was not. I didn’t see Blackman after 
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Phillip tied up with the Acme Meat Company. 

Q. Now, 3301 Vernon Avenue was occupied by 
companies in the meat business, or persons in the 
meat business, other than the Phillips Meat Com- 
pany and the Acme Meat Company, is that correct ? 

A. Yes, there are I think several other com- 
panies doing business at the same location. It is 
a refrigeration and packing plant. 

Q@. An on these occasions that you went there 
to make the deliveries, there were other companies 
there doing business there? 

A. Well, may I explam that this is a large 
warehouse m which a lot of meat distributing men 
use space for storage and cooling purposes. The 
part that was occupied by Phillip Himmelfarb and 
Sam Ormont was an office about—— 

The Court: He didn’t ask you about that. Te 
just wanted to know if there were others there. 

Q. (By Mr. Katz): Do you recall any of the 


others there at that time? A. No. [808] 
@. You don’t recall any of them? Ae No. 
The Court: What difference does that make? 


Mr. Katz: Iam trying to find out if this man got 
into the right office. 

Mr. Strong: He identified the defendants, vour 
Honor. 

Mr. Katz: Now, if the Court please, I will renew 
my motion to strike Exhibit 45 and I will also move 
to strike Exhibit 44. My motion as to Exhibit 44 is 
predicated upon the fact that that copy was received 
in‘evidence upon the testimony that it was a true 
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copy of the original, which in fact it is not and as it 
has so been established, and Exhibit 45 on the ground 
that there was no foundation whatsoever for its 
admission, those documents and everything on there 
having been filled in and signed, other than the one 
that was entirely filled in and signed in blank and 
never seen by the defendant Phillip Himmelfarb. 

The Court: The motion is denied. The jury will 
disregard the pencil writing on Exhibit No. 44 in ac- 
cordance with the witness’ testimony. 

Did you have cross examination of this witness 
Mr. Robnett? | 

Mr. Robnett: J wish at this time, if your Honor 
please, on behalf of Mr. Ormont to move to strike 
all of Exhibit 45, I believe it is—if | am not mis- 
taken, that is the one of [809] several pages, not 
the policy—on the ground that it is incompetent, i7- 
relevant and immaterial as to this defendant and 
there is no proper foundation for its original ad- 
mission and it should be stricken from the record as 
to him. It was not authorized by him, he didn’t sign 
any of it and it was not signed by Mr. Himmelfarb 
excepting as the evidence shows the first page was 
signed in blank but that the Acme Meat Company 
was put on there afterwards by this witness, and 
as to the extra pages than the first page, they 
weren’t even signed, and this witness signed them. 
~The Court: JI think all that goes to the weight 
which the jury can give to the evidence rather than 
its admissibility. There is sufficient evidence in to 
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support allowing it in evidence. The motion to 
strike will be denied. 

Mr. Robnett: I wanted one other point on that, 
your Honor. 

The Court: J am sorry. 

Mr. Robnett: The witness testified subsequent 
to the admission that Mr. Ormont told him, ‘‘ You go 
ahead and fill out my reports,’’ in the singular, and 
T submit that that was not binding upon Mr. Or- 
mont. Mr. Ormont was not called upon, he wasn’t 
even there and heard to say anything because it 
wasn’t referring to any so-called partnership re- 
ports at all, yet these reports are filled out as Aeme 
Meat Company. 

The Court: 1 think that sufficient foundation to 
admit [810] it is in the record. It all goes to the 
weight of the testimony. 

Do you have any further examination of this wit- 
ness ? 

Mr. Robnett: No, I have no questions. 

The Court: The witness may be excused. 

(Witness excused.) 


The Court: Next witness. 

Mr. Strong: May I fill out his voucher? 

The Court: We can be starting to swear in an- 
other witness while you are doing that. 

Mr. Strong: Mr. Eustice. He has been sworn. 

The Court: I thought von had more witnesses. 

Mr. Strong: I don’t think it is necessary to have 
more. 

The Court: All right, Mr. Kustice. 
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resumed the stand and testified further as follows: 

The Court: You are proceeding now further 
with the direct examination of this witness as to the 
defendant Phillip Himmelfarb? 

Mr. Strong: Yes, your Honor. 

Mr. Robnett: Not as to My. Ormont? 

The Court: Not as redirect to Ormont? 

Mr. Strong: Not on redirect as to Ormont. 

The Court: Very well. [811] 


Direct Examination 
(Continued ) 
By Mr. Strong: 
@. Now, Mr. Eustice 
The Court: Pardon me, Mr. Strong. Do you 


wish at this time to consider having made the offer 
of proof which you made out of the presence of the 
jury? 

Mr. Strong: Yes, your Honor. 

The Court: The offer of proof will be rejected 
on the grounds I indicated at that time. 

Mr. Strong: Yes, your Honor. 

Q. In connection with your investigation, M?. 
Eustice, into the income tax and the income reported 
by the defendant Phillip Himmelfarb for the year 
1944, vou have testified here that you examined cer- 
tain books and documents of the Acme Meat Com- 
‘pany, is that right? 

Pemeetes, ci tit is correct. 
Q. When did this examination take place? 
My. Katz: Objected to, if the Court please. This 


950 Phillip Himmelfarb, Sam Ormont 


(Testimony of J. Bryant Eustice.) 

matter has been asked and answered and it 1s encom- 
passed within the offer of proof that has been 
rejected by the Court. 

The Court: I do not know that it is encompassed 
within that. And if he said when the examination 
took place, I have forgotten it. The objection is 
overruled. 

The Witness: Is that the examiation of the 
books and records of the Acme Meat Company ? 

The Court: With relation to the defendant Phil- 
hp Himmelfarb. Isn’t that right? 

Mr. Strong: Yes. This is only as to Phillip 
Himmelfarb. 

The Witness: That would be about the latter 
part of November 1944. [813] 

Q. Was it on one, or more than one time that 
you examined these books and records in that 
respect ? A. More than one time. 

Q. How many times? 

A. I don’t know just how many, but several 
times. 

Q. Approximately ? 

A. Well, the whole examination of the books and 
records were also taken into consideration in refer- 
ence to Phillip Himmelfarb. That is, any informa- 
tion that I might find that had any connection with 
his income. It was not all spent direetly on Phillip 
Himmelfarb. 

Mr. Katz: I move to strike that out. if the Court 
please, as not responsive to the question. 

The Court: Motion denied. 
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Q. (By Mr. Strong): On the first occasion that 
you examined the books and records of the Acme 
Meat Company with reference to the income of 
Phillip Himmelfarb for the year 1944, where did 
the examination take place? 

A. In the office of the Acme Meat Company. 

@. And who was present? 

A. Mz. Phoebus and myself. The bookkeeper of 
the Acme Meat Company was in the same building. 

Q. Who was present with vou at the examina- 
tion ? A. Mr. Phoebus. [814] 

Q. Where had you obtained the books of the 
Acme Meat Company on that occasion ? 

A. At the office of the Acme Meat Company. 

Q. Did anyone give them to you? 

A. Yes, sir. 

Q. Who? 

A. Well, the first time I obtained the books, 
they were given to me by Mr. Berlin, the office 
manager. Mir. Phoebus had been 

Q. Just what you did. 

A. That’s what I did, yes, sir. 


Q. And did you make a copy of the entries on 
the records of the Acme Meat Company, on that 
occasion, with reference to any money paid or re- 
ceived from Mr. Phillip Himmelfarb, or paid to Mr. 
Philip Himmelfarb for the year 1944. 

Mr. Katz: Objected to, if the Court please, as 
incompetent, irrelevant and immaterial, having no 
bearing on any of the issues in this case, and not 
the best evidence, and hearsay. 
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The Court: It calls for a yes or no answer. Did 
you make any record? The objection will be over- 
ruled. 

A. What date? 

The Court: Read the question. 


(Question read by the reporter.) 


Mr. Strong: The first occasion that you just got 
through testifving to. [815] 

A. Not on that first day, no, sir. 

Q. When did you make a copy of the books and 
records in that respect? 
I would say about four weeks later. 
Where did that take place? 
In the office of the Acme Meat Company. 
Who was present? 
Mr. Phoebus and myself. 


OrPOoPOo> 


. How did vou get the books? Who gave you 
the books? 

A. Well, they were always available after the 
first time that I went out there; that is, in the office. 
I just went to the books and went to work on them. 

Q. Do you have the entries which vou made from 
those books on that occasion ? 

A. Yes, sir, I have. 

Q. The page you are showing me is a part of 
Government’s Exhibit 40 for identification ? 

A. Yeowor, that is correct. 

Mr. Strong: Your Honor, it might be simpler if 
we removed that, and gave it another number, No. 
40-A, with your Honor’s permission. 
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Q. Is that the only page? 

A. Just the one page. 

The Clerk: We have a 40-A, your Honor. 

The Court: 40-B. You said Mr. Berlin was 
there. The [816] bookkeeper’s name is Link, 
isn’t it? 

The Witness: The first bookkeeper’s name was 
Link, and Mr. Berlin was bookkeeper at the time 
I made the audit. 

Q. (By Myx. Strong): Looking at Government’s 
Exhibit 40-b for identification, will you state 
whether that is the transcript which you made of 
the books and records of the Acme Meat Company, 


as you just testified ? A. Yes, sir, it is. 
Q. Do you have the books and records at the 
present time? A, No, sir. 


Q. Where did you last see them? 

A. At the office of the Acme Meat Company. 

Q. Will you take the income tax return of the 
defendant, Phillip Himmelfarb, for the year 1944? 

A. What number is that, please ? 

The Court: 4. 

A. I haven’t got it. 

Q. You have it now? A. Yes, sir. 

Q. You have already testified as to what books 
and records you used in connection with your exam- 
ination of the return for the year 1944, of Himmel- 
farb, is that right? 

A. Yes, sir, I have. 

Q. Now, on the basis of the investigation which 
you made, [817] as you have heretofore testified, did 
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you determine whether or not there was any addi- 
tional income for the defendant Phillip Himmelfarb 
for the vear 1944, over and above that reported on 
the income tax return of Phillip Himmelfarb for 
the year 1944? 

Mr. Katz: Objected to, if the Comt please. No 
foundation has been laid; it is incompetent, irrele- 
vant and immaterial, and has no bearing upon any 
issue in the case. It calls for the conclusion of the 
witness; calls for hearsay; assumes facets not in 
evidence. With respect, if the Court please, to the 
matter of that transcript, we object to the use of it 
as being a hearsay record of a hearsay record. 

The Court: Let me hear the question again, will 
you, Mr. Reporter ? 


(Question read by the reporter.) 


The Court: That calls for his conclusion. This 
witness is offered as an expert. 

Mr. Strong: May I submit that these are ques- 
tions which were asked as to the other defendant ? 

The Court: He did not object. 

Mi. Strong: This is just preliminary. 

The Court: The objection will be overruled, and 
it will call for a yes or no answer. I think your 
form is proper—if he determined it, whether or not 
in his opmion, after an investigation, he was of the 
opinion that there was unreported income. I think 
that would be an appropriate question. [818] 

Mr. Strong: I will incorporate that language 
into my question, if I may. 

The Witness: The answer is yes. 
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Q. Will you take up the summary of adjnst- 
ments which you have there, and turn to the page 
with reference to Phillip Himme!farb for the year 
1944. i | GES site 

Q. And the income tax return for Phillip Him- 
melfarb for the year 1944? 

Mr. Katz: If the Court please, with reference to 
that summary, I believe that is a matter that was 
gone into before. It was based upon the working 
papers that had been excluded, insofar as used in 
1941, which was established to be inaccnrate, was 
prepared by others, and is not verified, and is based 
upon oral statements from persons that are not 
before this court, and based in part upon docu- 
ments, and papers that have not been brought mto 
this court. I believe that the summary is subject 
to the same infirmities as the working papers, and 
I object to it upon those grounds. 

Mr. Strong: The witness testified that he did 
not use 1941. 

The Court: That he did not use the working 
papers ? 

Mr. Strong: That’s right. 

The Court: He has testified he did not use the 
working papers in making his calculations in rela- 
tion to Phillip [819] Himmelfarb for 1944 income. 

Mr. Katz: The preceding question, 1f the Court 
please, was upon the basis of the investigation he 
made he came to a determination with respect to the 
income tax. The investigation consisted of the 
information contained in his working papers, which 
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this Court previously distinguished. He said he did 
not necessarily rely upon, but did use it. 

Mr. Strong: That is anticipating what the basis 
is. We will show what the basis is, as we go along. 
The witness has already testified that in making up 
his opinion as to what the additional income is he 
relied upon the income tax return for the year 1944, 
his bank records, which are here, and upon other 
doeuments and the books and records of the Acme 
Meat Company, and he specifically pointed out he 
did not rely upon 19-41. 

The Court: And whatever information was con- 
tained therein. However, he did get that informa- 
tion, and gave consideration to it in his investiga- 
mon. 

Mi. Strong: And rejected it. 

The Court: He said that he rejected it; but he 
gathered the information. He has the information 
there concerning the man’s bank account. He used 
that to verify certain items, didn’t you—the infor- 
mation vou had on your working papers ? 

The Witness: No, not to verify any items, which 
I made adjustments on. [820] 

The Court: He says any items he made adjust- 
ments on. He had to verify the source of income, so 
he had to take that into consideration. 

Mr. Strong: This is the same problem we had at 
the outset of the trial. 

The Court: And we are just about in the same 
place to. 

Mr. Strong: Do you mean as to a recess? 
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The Court: I don’t think it would hurt any to 
take a recess. I think I will have to sustain the 
objection, counsel. Mr. Robnett did not make a 
similar objection on behalf of Ormont when that 
question was asked. He let all the testimony go in 
concerning his working papers, and the summary, 
without objection. 

Mr. Strong: But, vonr Honor, we have already 
removed the working papers from this phase of the 
ease, by Mr. Katz’ questioning. 

The Court: IJ don’t think vou have removed the 
working papers. The witness has just now stated, 
in answer to a question, that he did not use this in 
any of the sums which he made adjustments on. 

My. Strong: That is all we are concerned with. 

The Court: You cannot be concerned with that. 
We are concerned with the whole income. You say 
his whole income was so much, and he actually 
reported so much. You can’t try a tax case just on 
the basis of those overages without taking [821] 
into consideration the other. Objection sustained. 

Q. (By Mr. Strong): Did you, in preparing 
this summary of adjustments, take into considera- 
tion for any purpose whatsoever anv of the figures 
or items in Government’s Exhibit 41 for identifi- 
cation ? 

Mr. Katz: Objected to, if the Court please. That 
has been asked and answered a number of times. 

The Court: Objection sustained. 

My. Katz: Thank you, your Honor. 

The Court: Don’t thank me for anything. If 
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you weren’t entitled to it I wouldn't give it to vou. 

Mr. Katz: I appreciate that too. 

Mr. Strong: Your Honor, before I go into other 
phases, there are only six minutes left before 4:30. 
Can we recess ? 

The Court: Recess until 10:00 o'clock tomerrow. 
Remember the admonition. 


(Whereupon, at 4:24 o’clock p.m., an ad- 
journment was taken until Thursday, June 5, 
1947, at 10:00 o'clock a.m.) [822] 


Los Angeles, California, June 5, 1947 
10:00 o’Clock A.M. 


The Court: United States vs. Ormont and Him- 
melfarb. Mr. Strong, I understand vou have a mat- 
ter to present out of the presence of the jury. 

Mr. Strong: JI would like to present the matter 
once and whichever way the ruling goes I won’t 
take any more time during the day and we may get 
along that much faster. 

The Court: Very well. 

Mr. Strong: The matter that I desire to pre- 
sent is with reference 


The Court: By the way—may I interrupt yrou— 
IT have I think six or seven cases set for next Tues- 
day, OPA cases and counsel telephoned this morn- 
ing and wanted to know whether or not they should 
subpoena their witnesses. This is Thursday. When 
do you think you will conelude ? 
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Mr. Strong: Well, I have at least three more 
witnesses and I understand from counsel for the 
defendants that they may have a number of wit- 
nesses, 

Mr. Robnett: That is correct. 

The Court: You will probably have an account- 
ant? 

Mr. Robnett: I don’t know exactly, ef course, 
until they complete the rest of their case, but we 
will have a number of witnesses. 

The Court: Assuming that a motion for judg- 
ment of acquittal [826] is not granted and that you 
do put on your defense, how long will it take? 

My. Robnett: It will take a couple of days, any- 
way, I would say, as far as Mr. Ormont is concerned. 

The Court: The reason I am asking if you ex- 
pect to put an accountant on is because no doubt 
the Government will exercise the same privilege on 
cross-examination which you did. 

My. Robnett: Yes, I understand. 

The Court: And that is what takes time. 

Miteekovnett: Ti could take ot course two or 
three days longer. 

Mr. Strong: We won’t be finished by Tuesday, 
your Honor. 

The Court: I think then the only thing I can do 
is to vacate the settings. At the rate we are going 
here, M1. Eustice is not finished yet, and you stil] 
have him on direct, and if Mr. Katz is going to take 
as long to cross-examine as Mr. Robneit, he will be 
on for some hittle time. 

Mr. Clerk, I think you had better advise counsel 
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on all those cases, and I will make an order vacating 
the settings now and continuing all the OPA cases 
until the following week, that is, a week from next 
Tuesday. 

Mr. Robnett: Your Honor, while you are talking 
about those things, there was a matter that I wanted 
to ask you about—it has nothing to do with this 
case—but whether or not the court would be in ses- 
sion in this case on Monday. [827] The reason I 
inquire is this 

ThesGourt: Nos Lawnll met: 

Mr. Robnett: You won’t be in session ? 


The Court: I will not be in session, because I 
have a law and motion calendar and I issued an 
order to show cause on a writ of habeas corpus 
that will probably take all day. 

Parxdon me, Mr. Strong. 

Mr. Strong: Yes, your Honor. 

The basic proposition I would like to discuss just 
for a few moments relates to these work papers 
because they seem to be the stumbling bloek in the 
presentation of the Government's evidence as to 
what the records which are actually used as a basis 
for computing the income which the Government 
feels was unreported. 

Now these working papers, which your Honor 
has referred to as not being out of the case, as neces- 
sarily being here because, as your Honor stated, 
these work papers are the basis upon which the 
Government Agent Eustice determined what the 
entire income was, and that the Government can't 
only show what the unreported income is but it has 
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to show what the entire income was, those work 
papers, your Honor, don’t show anything as to 
either one of those two things. 

The Court: It shows bank accounts though. 

Mr. Strong: It shows bank accounts which were 
not used in determining any part of the income. 

The Court: It shows money that went in and out 
of the bank accounts for that year. 

Mr. Strong: Those work papers 

The Court: Apparently I do not make myself 
clear in connection with the matter. I understand 
Mr. Eustice’s position is that he says he didn’t use 
those in caleulating his deficiency, or whatever you 
eal] it. 

Mr. Strong: He didn’t use it for calculating 
anything. 

The Court: Yes, he did. He verified it. 

Mr. Strong: He says he didn’t. 

The Court: TI mean, he took them as true. In 
other words, let us say that the man’s income was 
$100,000, the Government contends it was $200,000, 
and he reported $100,000, so they come in and say, 
well, his overage is $100.000. He reported $100,000 
so we did not take that into consideration in calcu- 
lating the overage at all, that was all right. 

Mr. Strong: But we don’t say that at all, your 
Honor. 

The Court: But you do say that. 

Let me see the work papers. 

Mr. Strong: Not the work papers, I would like 
to show what we rely on to show what the reported 
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income is’as well as the unreported income. We only 
rely on four papers, and it isn’t the work papers. 
The Court: Let me see Exhibit 41. 


(The document referred to was passed to the 


Court.) [829] 


The Court: Here is a transcript of his commer- 
cial account for 1942, ’43 and up to January 24th— 
well, here is all of 1944—deposits, here are checks, 
the payees in detail, deposit balances, and so forth. 
So it cannot be said that Mr. Eustice didn’t take 
this into consideration in his mental processes. 

Mr. Strong: May I go one step then beyond 
that? Our position is that he did not take it into 
consideration in his mental processes, that the enly 
thing that he took in was Government’s Exhibit 
40-B for identification, which 1s a copy of a page of 
the Acme Meat Company showing amounts of money 
received by Philip Himmelfarb during 1944, and 
he took into consideration Government’s Exhibit 4, 
which is Philhp Himmelfarhb’s income tax return 
for the year 1944, also the return of his wife, Ruth 
Himmeltarb, which is Government’s Exhibit No. 5, 
and he took into consideration Government’s Ex- 
hibit No. 6, which is a fiscal year return. Those are 
the only documents which this witness took into 
consideration in determining, first, what the income 
was which was reported and in determining, seeond, 
how much additional income was unreported. Just 
these documents. 

As a further point, the only purpose of those work 
papers is to refresh the recollection of the witness. 
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Assuming he can testify without refreshing his rec- 
ollection, he could go on testifying and we don’t 
need them at all, but because [830] there are a lot 
of figures and they are voluminous, he uses them to 
refresh his recollection. 

I submit to your Honor that it isn’t necessary in 
order to permit a witness to refresh his recollection 
that he be shown again all the documents that he 
originally used; even if one page of one document 
will refresh his recollection, we are only dealing with 
his recollection, not with the contents of the docu- 
ments. 

So even on the basis of his using Government’s 
Exhbit 41 for any purpose, at best he is only using 
it to refresh his recollection, and here he indicated 
that he isn’t using it to refresh his recollection 
because the only source of his information ‘is other 
documents, and not the ones which are marked as 
Government’s Exhibit 41 or anything contained 
EB) Tie 

The Court: The difficulty basically with which 
vou are confronted, and with which I as a judge 
am confronted in determining, is that all Mr. Eus- 
tice’s testimony is essentially hearsay testimony. In 
other words, he comes in here and says he went here, 
he went there, he went to this, he went to that, and 
he says this is what I found out. You are not pro- 
ducing a man who said, I gave Phillip Himmelfarb 
$50,000 in 1944 on such and such a day. 

Mr. Strong: You can’t, vour Honor. It is the 
other defendant. : 

The Court: Maybe you could if you had indicted 


964 Phillip Hunmelfarb, Sam Ormont 


them [831] separately, but somebody chose to indict 
them together. 

Mr. Strong: But all that Mr. Eustice is testify- 
ing to is not what somebody told him, not what con- 
versations he had, but Mr. Eustice is testifying sim- 
ply from those four documents, and that is all the 
whole picture. There is no conversation, nothing 
else. 

The Court: What is that document that you 
have? That document is copied from a book, isn’t 1t? 

Mr. Strong: In the possession of the Aeme Meat 
Company and the defendant Ormont, and this is 
the best evidenee at the present time of what that 
book contains. 

The Court: That is the best evidence so far but 
it is still hearsay. 

Mr. Strong: But as I understand it, it is the best 
evidence since the defendant has the original and we 
can’t get it. 

The Court: I see your position. 

Mr. Strong: There can’t be anything better than 
this because we can’t get the other one, so this 
becomes the best evidence. 

The Court: It becomes the best evidence but it 
is still hearsay. 

Mr. Strong: That is true, but it is an exeeption 
to the hearsay rule because it is a copy of a doen- 
ment which is unavailable, just hke a copy of a lost 
document. [832] 

The Court: It is not unavailable beeause of the 
fact that it has been destroyed or burned or lost or 
stolen; it is unavailable because the law says you 
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eannot have the original. Now if you cannot have 
the original, you cannot have a copy. I had exactly 
the same situation in the Rosenwasser case. I sup- 
pressed photostats, photographs, of the originals 
and the Cireuit Court of Appeals sustained me. If 
the original is not available because it is a document 
in the possession of the defendant, then a copy of it 
is not available. 

Mr. Strong: Provided the copy was illegally ob- 
tained, but this was not illegally obtained. 

The Court: Of couse there there was something 
of the same situation, where they went in and talked 
to the man and told him that they were entitled to 
have those documents. They say, ‘‘We are Govern- 
ment agents.’’ 

Mr. Strong: I think there was a recent case, the 
Zapp case, that went to the Supreme Court, where 
the agents did this, they went in and got somebody’s 
eheck when he didn’t even know it and didn’t want 
them to have it. The Supreme Court said that that 
was all right. They got the check and photostated 
it and then they returned it without the defendant 
knowing it, and then they indicted the defendant, 
and the Supreme Court said that that was perfectly 
good because they had access to some method and 
they got the original check although they couldn’t 
use the original because it was in the [833] posses- 
sion of the defendant but they could use the copy. 
This is the second best evidence because the copy is 
inthe possession of the defendant. 

As a matter of fact, I would like to offer this 
document in evidence. 
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The Court: JI want you to preserve your record 
because the situation may eventuate where both 
sides will appeal. They usually do. 

Mr. Strong: May I offer Government’s Exhibit 
40-B in evidence then and I will re-offer it when 
the jury comes in just in ease there is any argument 
on it. 

The Court: Very well. [ will rule on it now. 

Do you wish to discuss the situation ? 

Mr. Katz: Unless the Court feels that a discus- 
sion is necessary on that problem. I think the objec- 
tion I have made and what I have pointed out is 
good. 

The Court: Are you objecting to the mtroduc- 
tion of that document? 

Mr. Katz: I do object to it, your Honor, on the 
ground it is hearsay, incompetent, irrelevant and 
immaterial, no foundation laid, no corpus delicti 
established. It is inadmissible. 

Mr. Strong: This is the corpus delicti. We can’t 
establish it until we establish it. The witness testi- 
fied that this was a copy of the original record which 
he made, and the [834] original record is in the 
possession of the defendant. We issued process here 
which, through a misconstruction, it is still not 
available to us so this becomes the best evidence. 
The witness testified that it is a copy of the original. 
- Phe Court: Having been a prosecutor myself, I 
ean sympathize with you but I must sustain the 
objection. 

Mr. Strong: On the ground that it is hearsay? 
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The Court: On all the grounds stated. 

Do you have some other matters ? 

Mr. Strong: No. 

The Court: Very well. Call the jury. down. 


(The jury returned to the courtroom at 10:20 
o’clock a.m.) [835] 


The Court: Usual stipulation ? 
Mr. Strong: So stipulated. 
Mr. Robnett: So stipulated. 
Mr. Katz: Yes, your Honor. 
The Court: Mr. Eustice. 


J. BRYANT EUSTICE 


the witness on the stand at the time of adjournment, 
resumed the stand and testified further as follows: 

The Court: That document was marked sepa- 
rately last evening, was it not? 

Mr. Strong: Yes, your Honor. 

The Court: Proceed. 


Direct Examination 
(Continued ) 
By Mr. Strong: 

Q. Mr. Eustice, showing you Government’s 
Exhibit 40-B for identification, I ask you whether 
you made this copy from the books of the Acme 
Meat Company ? A. Yes, sir, I did. 

Q. And did you put down on the document, 
which is 40-B for identification, all the words and 
figures as they appeared on the original records of 
the Acme Meat Company ? 
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Mr. Katz: Objected to, if the court please, as 
calling for his conclusion; also not the best evi- 
dence. The books and records would show by the 
best evidence what they contain. 

The Court: Your last objection is not good. The 
first [836] objection is. The objection is sustained 
on the ground it is his conclusion. 

Q. (By Mr. Strong): Will you state what you 
did, what facts and figures you put down in copying 
from the Acme Meat Company records onto Govern- 
ment’s Exhibit 40-B for identification ? 

The Court: Without stating the contents. 

Q. (By Mr. Strong): Just the general terms, 
without going into the contents. 

A. I copied the exact figures 

Mr. Katz: Objected to, if the court please, as 
ealling for a conclusion of this witness. 

The Court: Objection sustained. 


Mr. Katz: I move to strike the answer on that 
ground. 

Q. (By Mr. Strong): Now, Mr. Eustice, for- 
getting Mr. Himmelfarb for a while and to go back 
to Mr. Ormont—— 

The Court: Pardon me. This is redirect? 

Mr. Strong: Redirect, yes, your Honor. 

The Court: Very well. 

Redirect Examination 
By Mr. Strong: 

Q. Will you look at the name at the bottom of 
the page of Government’s Exhibit 1, the income tax 
return of the defendant [837] Ormont for the year 
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1942, and also calling your attention to a shp of 
paper with computations that you made on cross- 
examination, which is marked Defendant’s Exhibit 
M, will you examine those two which are now before 
you? A. Yes, sir. 

Q. And in connection with the $5200 which was 
reported on the income tax return as salary, and 
which you testified to that you changed that from 
salary to partnership income, did you increase the 
amount of income which you asserted was unre- 
posted by the sum of $5200? 

reeeNo, cir, 1 did not. 

@. On cross-examination there were questions 
asked you regarding a sum of $200 shown on the 
books of the Aeme Meat Company, as you testified, 
as having come from a Mr. Allen in 1942.” Do ye 
remember that? 

The Court: Nolan Allen. 

The Witness: I remember the item. It did not 
appear on the books and records of the Acme Meat 
Company. 

Q. (By Mr. Strong): There was a discussion 
of that amount of $200. Do you recall that? 

A. Yes, sir. 

@. And then there was a discussion as to a pay- 
ment by Nolan Allen of sum finds in 1941; there 
was testimony by Mr. Kosdon to a letter—do you 
remember that? [838] 

A. Yes, sir; I do. 

Q. As to that $200, with reference to Mr. Allen, 
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did you include that in your computations as addi- 
tional unreported income for the year 1942? 

A. No, sir, I did not. 

Q. You were asked on cross-examination as to 
the practice of sending a bill to the taxpayer where 
additional unreported income was claimed to exist. 
Do you remember that ? A. Yes, sie 

@. Do you send those bills? 

A, aNogsir; 1 tidwiot 

Q. .Do you prepare the bills? 

ime No, sir; I do Mot. 

Q. Do you know under what circumstances they 
are sent? 

Mr. Robnett: I object to that as incompetent, 
irrelevant and immaterial, his opinion. 

Mr. Strong: This is what was asked on cross- 
examination. 

The Cowt: Yes, it was gone into. It is a matter 
of which the court and jury can take judicial notice. 
When I say ‘‘judicial notice,’ those are things we 
knew, that we are supposed to know, but we don‘t 
always know precisely what they are so I will per- 
mit the witness to answer the question. 

The Witness: The office I work for do not send 
any bills to the taxpayer. 

Q. (By Mr. Strong): Do vou know under what 
circumstances [839] bills are sent when they are 
sent ? 

Mr. Robnett: I object to that on the ground it is 
asking for-an opinion of the witness of something 
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that he has nothing to do with. It would be hearsay, 
incompetent, irrelevant and immaterial. 

Mr. Strong: That is what I thought on cross- 
examination, your Honor. 

The Court: I think on cross-examination I asked 
the witness some questions generally and made a 
statement to the jury. I think that we can take 
judicial notice of the fact that the Collector of 
Internal Revenue is the one whose duty and fune- 
tion it is under the law to collect it, and that Mr. 
Eustice, being an agent, has nothing to do with the 
collection. His duties and functions are in connec- 
tion with auditing, calculating and computations. 

Q. (By Mr. Strong): Now you were asked 
some questions on cross-examination as to various 
bonds which were made out in the name of Sam 
Ormont and Dora Goldberg, and you were asked as 
to each of the years 1943 and 1944. Did you, in com- 
puting the unreported income which you claim was 
in existence for the year 1943 and 1944, credit to 
that all of the bonds purchased in those’ years in the 
name of Mr. Ormont and Mrs. Goldberg? 

A. No, sir; I did not. 

Q. Which ones did you credit ? [840] 

A. Only amounts which were paid for from 
funds from unexplained sourees. 

Mr. Robnett: I move to strike the answer out, 
if the court please, as calling for a conclusion of 
the witness, as to which bonds they were’ and the 
way he identifies them as to how they were paid. 
There is no identification of the bonds at all. It is 
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his conclusion as to whether they were paid for or 
how. 

The Court: That is correct. It is a conclusion. 
I think by this time, however, the jury understand 
that when the witness say ‘‘unexplained sources’’ 
that that is the witness’ opinion and that their fune- 
tion is to determine ultimately, in the event the ease 
goes to them, whether or not it is unexplained. 

Mr. Robnett: If the court please, what was the 
ruling ? 

The Court: I think that I will deny the motion, 
but I have instructed the jury that it is merely an 
expression of opinion of an expert, and that this 
witness here is on the witness stand as an expert 
and his testimony is opinion testimony. In other 
words, it is what he contends is unexplained. and I 
say I think the jury understands by this time that 
they are to regard his testimony in that fashion 
vather than as a positive and absolute fact. 

Q. (By Mr. Strong): In discussing the amount 
of money which was eredited on the books of the 
firm of Merrill, Lynch, Pierce, Fenner & [S841] 
Beane, which you testified that you took in as part 
of the unreported income for the vear 1943, did you 
ascertain whether that money was or was not ayvail- 
able to the taxpayer during that year, to Mr. 
Ormont ? 

Mr. Robnett: I object to that as incompetent, 
irrelevant and immaterial, and it would be hearsay 
testimony of the witness and is therefore incompe- 
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tent, irrevelvant and immaterial and would be an 
opinion of the witness. 

Mr. Strong: It was gone into on ecross-exami- 
nation. 

The Court: It is not redirect because you went 
into that on direct. He testified on direct as to that. 

Mr. Strong: But they also asked additional 
questions on cross. [ want to clear up certam phases 
that were brought out on cross-examination, vour 
Honor. I don’t want to go over the direct. 

The Court: I understand. Let me hear the ques- 
tion again. 


(The question referred to was read by the 
reporter, as follows: 


(“Q. In discussing the amount of money 
which was credited on the books of the firm of 
Merrill, Lynch, Pierce, Fenner & Beane, which 
you testified that you took in as part of the 
unreported income for the year 1943, did you 
ascertain whether that money was or was not 
available to the taxpayer during that year, to 
Mr. Ormont?’’) [842] 


The Court: The objection to that is sustained. 
He can testify as to what he did about it. 

Q. (By Mr. Strong): Will you testify to what 
you did in that respect? 

Mr. Robnett: I object to that, if the court please, 
as incompetent, irrelevant and immaterial. It 
wouldn’t be bidding upon the defendant Ormont as 
to what he did in that connection unless it is shown 
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that Ormont was with him or that he reported it to 
Mr. Ormont. It is a situation of merely a debtor and 
creditor crediting on the books that I owe something 
only makes me the debtor, that is all. I don’t think 
that the evidence of what this witness did as to find 
out whether the debtor could or could not pay is 
immaterial. It is hearsay. 

The Court: I think you are right. 

Mr. Strong: It is material in determining why 
it was added to the unreported income. 

The Court: It is still hearsay. Objection sus- 
tained. 

Q. (By Mr. Strong): Now with reference to 
Defendants’ Exhibit Y, which is a group of checks, 
eight $100 checks, issued in November and Decem- 
ber of 1942 and January of 1943, payable to Sam 
Ormont or S. Ormont, and issued by the Aeme Meat 
Company, signed S. Ormont, concerning this exhibit 
and these checks you were asked as to whether they 
were or were not used to pay [843] for the $7000 
worth of bonds purchased at about that time. Do 
you know of your own knowledge whether or not 
those checks were used to pay for those bonds? 

AS Nowsix; I do not. 

@. And in your examination of the records of 
the Acme Meat Company, were those checks shown 
as being used to pay for bonds? 

Mr. Robnett: I object to that, if the court please, 
as asking for an opinion of the witness and hearsay 
testimony as to what the books show, and the books 
are the best evidence as to what they show. 
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The Court: Objection overruled. 

The Witness: No, sir, they do not. 

Q. (By Mr. Strong): Now showing you De- 
fendant’s Exhibit X, which is a check for $204.75, 
issued by the United Dressed Beef Company, pay- 
able to Sam Ormont, dated December 11, 1942, do 
you know whether this check was used in payment 
of any bonds purchased by Sam Ormont on or about 
that time? ee NOn site donot 

@. In your examimation of the books and records 
of the Aeme Meat Company, did they show as to 
what that check was used for? 

Mr. Robnett: I object to that on the ground that 
the books would be the best evidence, and it is 
incompetent, irrelevant [844] and immaterial, eall- 
ing for a conclusion of the witness, and nothing to 
show that 14 even went to the Acme Meat Company 
or that they had anything to do with it. 

The Court: Let me see the exhibit. 


(The document referred to was passed to the 
court. ) 


The Court: Your question is what? 


(The question referred to was read by the 
reporter, as follows: 


(“Q. In your examination of the books and 
records of the Acme Meat Company, did they 
show as to what that check was used for ?’’) 


The Court: The objection is not timely, counsel. 
You cross-examined the witness at length upon the 
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records, books, documents and data of the Acme 
Meat Company and counsel now by that examina- 
tion I think you have waived any right to the objec- 
tion which you have made. The objection is over- 
ruled. 

The Witness: The answer is no. 

Q. (By Mr. Strong): Now showing you de- 
fendant’s Exhibit V, which is a check dated January 
8, 1943, in the sum of $5000, paid to the order of 
Sam Ormont, signed Sam Ormont—it is an Acme 
Meat Company check—do you know whether this 
check was used to pay for any of the bonds pur- 
chased by the defendant Sam Ormont ? 

A. Ido not know that it was; no, sir. [845] 

@. And again as to the books and records of the 
Acme Meat Company which you examined, did they 
show what that check was used for? 

A. No, sir. It just indicates that it was money 
drawn by 8. Ormont. 

Q. And showing you this document, which is 
Defendant’s Exhibit O, a check dated 5/11/1942, 
issued by the Acme Meat Company for $206.11, 
signed by Sam Ormont, paid to Sam Ormont, do 
you know whether this check was used to pay for 
any bonds purchased by the defendant Sam Ormont 
during or at about that period ? 

A. No, sir; I do not. 

Q. As to the books of the Acme Meat Company, 
do they show that it was used in that way ? 

A. No, sir. 
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Mr. Robnett: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: As to his examination of them, you 
mean? 

Mr. Strong: As to his examination of them. 

Mr. Robnett: It is a conclusion of the witness 
and the books would be the best evidence. I never 
asked him, only from his notes as to what his notes 
showed as to certain things, your Honor. I don’t 
believe it is proper for him to ask what the books 
show. é 

The Court: Counsel amended his question to say 
what his [846] examination of the books showed. 

Mr. Strong: That is what I meant all the time. 

The Court: That is what you meant all the time? 

Mr. Strong: Yes. 

The Court: Whether or not he found them? 

Mr. Strong: Yes, he of his own knowledge. 

The Court: The objection is overruled. 

Q. (By Myr. Strong): Do we have an answer? 

A. No, sir. 

The Court: The motion to strike will be denied. 

Q. (By Mr. Strong): Now I show you Govern- 
ment’s Exhibit 8, which is a check of the Acme 
Meat Company dated 4/26, 1943, in the sum of 
$1332.27, payable to the order of 8. Ormont, signed 
Acme Meat Company by Sam Ormont, and I ask 
you whether of your own knowledge you know 
whether this check was used to purchase any bonds 
by Sam Ormont or in the name of Sam Ormont. 

A. No, sir; I do not. 
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Mr. Robnett: Same objection. 

The Court: Same ruling. 

Q. (By Myr. Strong): Here is another check, 
Defendant’s [847] Exhibit AA, paid to Sam 
Ormont, $100, dated 1/22/48, signed Acme Meat 
Company by Sam Ormont; and attached to it is a 
check dated 1/29/43, $100, paid to S. Ormont, signed 
Aeme Meat Company by Sam Ormont. Do you 
know whether or not those checks were used to piur- 
chase any bonds in the-name of Sam Ormont? 

A. No, sir; I do not know. 

Q. And so far as vour knowledge of the books 
and records of the Acme Meat Company, do they 
show that that was used for that purpose? 

A. No, sir; they do not. 

Q. Here is a check for $595.25, paid to Sam 
Ormont, signed Sam Ormont, Defendant’s Exhibit 
Z. Do you know whether this cheek was used to 
purchase bonds in the name of Sam Ormont? 

ix, No, cir: 1 do net. 

Q. Here is a cheek dated 4/3/48, it is Defend- 
ant’s Exhibit CC, and it is for $249.26, signed Sam 
Ormont, pavable to the Treasury of the United 
States. Do vou know whether this check was used 
to purchase bonds or pay for bonds purchased by 
Sam Ormont ? A. No, sir; I donot: 

Q. I show you Defendant’s Exhibit E, which is 
a check paid to the order of Sam Ormont, dated 
12/20/44, in the sum of $3682.00, signed Acme Meat 
Company by Sam Ormont. Will [848] vou state 
whether you know whether this cheek was used to 
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pay for bonds purchased in the name of Sam 
Ormont ? [vee On sii 106 101, 

Q. Do you of vour own knowledge know what 
that check was used for? 

The Court: Of your own knowledge? 

The Witness: Yes, sir. 

The Court: You do? 

The Witness: Yes, I know what this check was 
used for. 

The Court: Of your own knowledge? 

The Witness: I don’t know how broad that is, 
your Honor. 

The Court: I mean, your own knowledge, you 
would pretty nearly have to be there when the 
money is spent. 

The Witness: Well, to that extent, no, your 
Honor, I do not know. 

Q. (By Mr. Strong): You do know from the 
books and records of the Aeme Meat Company ? 

Mr. Robnett: I will object to that, if the court 
please. 

Mr. Strong: I will withdraw the question. 

Q. I show you Defendant’s Exhibit T, which is 
a series of cheeks signed by Sam Ormont, the first 
one is dated 2/20/43 for $494, Hachten and Robin- 
son Livestock Com. Co., signed by Sam Ormont; 
the second check is dated 4/21/48 for $26.40, Sam 
Ormont, Californida Livestock Com. Co., the next 
one is dated [849] 4/21/43 for $157.70, Sam Ormont 
to another concern; another check dated 4/21/43 for 
$55.20, payable to Holmes Livestock Com. Co., 


980 Phillip Himmelfarb, Sam Ormont 


(Testimony of J. Bryant Eustice.) 

signed Sam Ormont; another cheek dated 4/21/43 
for $77.10, signed by Sam Ormont, payable to some 
concern as shown on the face of the check; another 
check dated 4/21/48, payable to D. H. Lillywhite, 
for $249.30, signed by Sam Ormont; another check 
dated 4/22/43, $35.40, payable to Gallagher Live- 
stock Com. Co., signed by Sam Oxmont; a check 
dated 4/22/48, $64.35, payable to another concern 
shown on its face and signed by Sam Ormont; an- 
other check dated 4/22/43 for $82.82, payable to 
Producers Livestock Marketing Association, signed 
by Sam Ormont; another check dated 4/22/43, 
$89.10, pavable to Southwest Commission Company, 
signed by Sam Ormont—I ask you whether from 
your examination of the books and records of the 
Acme Meat Company you know what those checks 
were issued for. 

Mr. Robnett: I object to that on the ground it 
would be asking for hearsay testimony and is incom- 
petent, irrelevant and immaterial. He is basing it 
now upon the books that are not in evidence and 
they would be the best evidence. He is necessarily 
asking for his opinion and conclusion. 

The Court: His question was, from your exami- 
nation of the books and records, is that right? 

Mr. Strong: Yes. 

The Court: Let me hear it. 


(The question referred to was read by the 
reporter as set forth above.) 


The Court: The objection is overruled. 
The Witness: No, sir; I do not. 
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The Court: Those are personal checks of Sam 
Ormont out of his personal bank account? 

The Witness: Yes, they are, your Honor. 

Q. (By Mr. Strong): Do you have any knowl- 
edge at all as to what those checks were issued for? 

Mr. Robnett: I object to that on the ground it 
is asking for hearsay. The witness couldn’t have 
any knowledge of his own. 

The Court: I don’t know. Maybe he was there. 

Mr. Robnett: May I ask that he be instructed 
to answer yes or no? [850] 

Mr. Strong: ‘That is all he has been answering, 


yes or no. 

@. What was the answer? A. No. 

Q. Now that was Defendant’s Exhibit T, is that 
right ? A. Yes, sir. 


Q. Here is a check, Defendant’s Exhibit V, 
which is drawn by Sam Ormont, dated September 
30, 1944, payable to Roy Miller & Son for $1932, 
showing that it was paid on January 9, 1943. Do 
you know what this check was issued for? 

Mr. Robnett: JI object to that on the ground it 
is immaterial, whether he does know or doesn't 
know. 

The Court: The objection is overruled. 

As a matter of fact, you don’t know of your own 
knowledge what any of those checks were used for, 
do you? 

The Witness: That is right, your Honor. 

Mr. Robnett: As to that last check, I also want 
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to interpose the further objection that it is not 
redirect. I did not cross-examine him on that. 

Mr. Strong: These are all defense exhibits, vour 
Honor. 

Mr. Robnett: That doesn’t make any difference. 
J didn’t cross-examine this witness on that. 

The Court: This is redirect. He has answered no. 

My. Robnett: Even so, your Honor, we probably 
[851] 

The Court: I just asked him, as a matter of fact 
you don’t know what any of the checks were ac- 
tually issued for, and he said no. 

Mr. Strong: Is that a stipulation ? 

Mr. Robnett: I will stipulate that this witness 


ean save time. I am willing to stipulate 


doesn’t know anything about what any of the checks 
were used for or what money or what funds were 
used to purchase any of the bonds or what bonds 
the defendant Sam Ormont over purchased. 

Q. (By Mr. Strong): Do you know from vour 
examination of the books and records of the Aeme 
Meat Company whether any of the checks, which 
are defendant’s Exhibits B, C, D, P and R, do you 
know from that examination what they were used 
for? 

Mr. Robnett: I object to that as having been 
asked and answered. 

Mr. Strong: This is from the books, whether the 
books show it, vour Honor. 

The Court: Whether or not he found them? 

Mr. Strong: Yes. 
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The Court: Did you find anything in the books 
to show what they were used for? (Incidentally, 
your objection is overruled.) 

Q. (By Mr. Strong): In other words, you 
found nothing—— 

The Court: Wait until he answers my question. 

Mr. Strong: I thought you overruled it because 
he answered it. 

The Court: No, he hasn’t answered yet. 

Did you find anything in the books indicating 
what those checks were actually used for? 

The Witness: No, your Honor, I did not. 

The Court: All right. 

Q. (By Mr. Strong): Now as to these defend- 
ant’s exhibits which I have questioned you about, 
all of these cheeks, Defendant’s Exhibits B, C 

The Court: Why repeat them? You just got 
through mentioning them. 

Q. (By Mr. Strong): Do the books and reec- 
ords, from your examination of them, of the Acme 


Meat Company, show anything as to those checks 
at all? 

A. (Examining documents) 

Mr. Strong: I have some more checks that I 
overlooked, DD. May I include those as part of the 
question ? 

Mr. Robnett: Yes, include them all. 
~The Witness: Certain of these checks are not 
recorded on the books and records of the Acme Meat 
Company and are not drawn on that bank account. 

Mr. Robnett: I move to strike that out as a: 
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eonclusion [853] of the witness. That statement is 
not responsive to the question. 

The Court: The question is whether or not you 
found anything in the books and records. Not 
whether they actually: are or aren’t. Did you or 
didn’t you find it? 

The Witness: On some of these checks, vour 
Honor, yes. 

The Court: Some of them you found some ree- 
ord of? 

The Witness: I would have to divide which are 
on the books and records of the Acme Meat Com- 
pany and which are drawn on the defendant’s per- 
sonal bank account. 

The Court: Obviously a check of the Acme Meat 
Company would be in the books and_ records, 
wouldn’t it? 

The Witness: Yes, your Honor. 

Mr. Strong: It may. 

The Court: It would have to be a cheek and it 
is a part of the records. 

Q. (By Mr. Strong): Which are the ones which 
were on the records of the Acme Meat Company ? 

The Court: You mean which he found? 

Mr. Strong: Yes. I always mean which he found 
because we don’t have the record. 

The Witness: Exhibits AA, DD, Y and B are 
on the books and records. There are two others that 
are on the books and records, E and Q, and also 8. 

Q. (By Mr. Strong): As to these exhibits which 
you just testified you found on the books and records 


vs. United States of America 985 


(Testimony of J. Bryant Eustice.) 

of the Acme Meat Company, will yon state as to each 
one whether or not those books and records, as you 
found them, showed what those checks were for? 

A. Yes, sit. 

Q. Take them one by one and state what you 
found. 

A. Exhibit AA, these checks are charged to Mr. 
Ormont’s drawing account—— 

Mr. Robnett: I move to strike the answer as not 
responsive, if the Court please. He was asked if it 
showed what they were for. Merely charging them 
to something doesn’t show what they were for. 

Mr. Strong: I said to state what he found. 

The Court: Read the question. 


(The question referred to was read by the 
reporter as set forth above.) 


The Court: Upon the books and records? 

Mr. Strong: Yes. That is the preceding question. 

The Court: Objection overruled. 

The Witness: Exhibit AA—— 

Q. (By Mr. Strong): Is that the first one you 
are talking about? A. Yes, sir. [855] 

@. Go ahead. 

A. Is charged to the drawing account of Mr. 
Ormont. 

Q. That exhibit consists of two checks of $100 
apiece ? A. Yes, sir. 

Q. And in computing the sum which you claim 
was the unreported income for the year 1943 did 
you include these two checks? 

A. No, sir; I did not. 
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Q. Take the next one, please. 

A. Exhibit DD, these checks were charged to Mr. 
Ormont’s drawing account. 

Q. Again asking you the same question as to 
whether in computing the unreported income which 
you claim there was, did vou include in that these 
checks? A. “No, sir#I did not 

Q. ‘The next one. 

A. Exhibit V is a check charged to Mr. Ormont’s 
capital account, I believe; capital or drawing. 

Q. That is the $5000 check ? A. Yes, sin. 

Q. Did you include that as part of your ecompu- 
tation of the unreported meome for that vear? 

A. No, sir; J did not. 

Q. The next one. [856] 

A. Exhibit Y ate checks chafged to Mir: 
Ormont’s drawing account. 

Q. Did you include those in your computation 
of the unreported income for that vear? 

A No, sit; I-chdinot 

Exnbit E is a cheek drawn to reimburse Mr. 
Ormont for the cost of merchandise for the Acme 
Meat Company. That is a cheek in the sum of 
$3682 ? 

A. ‘That is correct. 

Q. Did you in computing the unreported income 
for that year include this sum as part of the un- 
reported income ? A. No, sir; I did not. 

Q. The next one. 

A. Exhibit S is another cheek which I beheve 
was used for the same purpose. 
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Q. This is a check for $1332.27, is that right? 

ie Yes, sit’. 

Q. Did you include that as part of the amount 
you claim was unreported income for that year? 

mee NOesit; | did not. 

@. Have you any more? 

A. Exhibit O is a check drawn by the Acme Meat 
Company for $206.11. I don’t recall whether that 
was charged to the drawing account or reimburse- 
ment for expenses. 

Q. But did you include that check for $206.11 
as part [857] of the sum which you assert was wnre- 
ported income for that year? 

ieee NO, sir; [ did not. 

@. I show you Defendant’s Exhibit X, which is 
a check for $204.75 payable to Sam Ormont and ask 
you whether you reported that as part of the nnre- 
ported income of Sam Ormont for that year? 

A. (Examining document) 

Mr. Strong: Is this a good time for a recess? 

The Court: We will have a short recess. Remem- 
ber the admonition. 


(Short recess.) [858] 


The Court: The usual stipulation ? 

Mr. Strong: So stipulated. 

Mr. Robnett: So stipulated. 

The Court: Let me see Exhibit 8, the check for 
$1300 and some odd dollars. Mr. Eustice, I under- 
stood you to say a moment ago that from your exam- 
ination of the books and records of the Acme Meat 
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Company you did determine that this was a repay- 
ment to Sam Ormont for merchandise, or did I mis- 
understand you? 
The Witness: I don’t know whether 
The Court: Just before recess. 
The Witness: I know it came out in the caleula- 
tions here the other day. I believe that was what 


it was used for. I may have made a mistake. 

The Court: Because in your testimony, on page 
603, Mr. Robnett asked you whether or not you 
determined that that was in repayment to Sam 
Ormont for the check, Exhibit IT’. You said no, I 
didn’t determine that. I got the impression from 
your testimony on cross-examination that vou had 
not learned from your examination that that was a 
repayment to Ormont for money advanced in the 
business. 

The Witness: I think I learned it here. 

The Court: Oh, you learned it here? 

The Witness: Yes. 

The Court: Very well. [859] 

Q. (By Myr. Strong): But whatever Exhibit § 
was for, do I understand that vou did not take it 
into computing the income that you claim was unre- 
ported income for that year? 

A. No, sir, I did not take it into income. 

Q. Will you examine these other checks which 
you testified to? 

A. Exinbit X I did not take this in as additional 
income either—the amount of this check. 
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The Court: That is X? 

Mr. Strong: Yes, a check for $204.75. 

The Witness: Do you wish to take each one of 
these separately ? 

Q. (By Mr. Strong): Did you, as to each of 
the checks which you now have in your hands, take 
any of the sums in 

The Court: You had better identify these, be- 
cause these checks have not been identified for the 
record. 

Q. (By Mr. Strong): Taking Defendant’s Ex- 
hibit ‘B, that’s for $1932; C, $1300; D, $450; P, 
$206.11; R, a check for $814.73; T, a group of 
checks in varying amounts; Z, a check for $595.25, 
and CC, a check for $249.26. Did you take in any 
one of those checks in computing the additional 
income which you claim was unreported ? [860] 

A. No, sir, I did not take the amounts of those 
checks in as additional income. 

Q. I show you Defendant’s Exhibit G, which is 
a Sheet of paper, with various entries upon it. I will 
ask you whether you ever saw that before this trial ? 

A. No, sir, I did not. 

@. And do you know of your own knowledge, or 
from what you found on examining the books, 
whether any of the entries and the items and the 
figures shown on Defendant’s Exhibit G are reflected 
in the same way on the books of the Acme Meat 
Company ? A. No, sir, I do not. 

Q. I show you Defendant’s Exhibit H, and ask 
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you whether you ever saw this document before this 
trial; just that document itself. 

A. No, sir, I did not. 

Q. Do you know of vour own knowledge, or from 
your examination of the books and records of the 
Aeme Meat Company whether any of the figures on 
Defendant’s Exhibit H correctly reflect the entries 
in the books and records of the Acme Meat Com- 
pany? 

A. No, | do not. I did not make a comparison. 

Q. IL show you Defendant’s Exhibit U, which is 
a sheet of paper with some figures which you wrote 
down upon the dictation of counsel for the defend- 
ant, totaling the sum of [861] $3332.27, and ask you 
whether you took in any part of those sums and 
those figures in your computation of the unreported 
income of the defendant Sam Ormont, for that vear? 

A. No, sir, I did net. 

Q. And I show you Defendant’s Haxibit FF, 
which is a sheet of paper with some figures which 
your wrete down on = cross-examination, totaling 
$3682, and ask you whether, in computing the sum 
which you claim was the unreported income for the 
defendant Sam Ormont for that yvear—whether vou 
took into consideration any part of that sum of 
those figures shown on that sheet? 

Mr. Robnett: What Exhibit? 

Mir Strong: |. 

A. I did not take any of this amount into income, 
NOgesie 

Q. I show you Defendant’s Exhibit Q, which is 
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an application for a bond, and the signature appears 
to be that of Dora Goldberg. Will you state whether 
you know of your own knowledge, or whether you 
know of your examination of the books and records 
of the Acme Meat Company, or the defendant Sam 
Ormont, whose money was used to pay for that 
bond ? 

A. I don’t know whether we identified that. 

The Court: There are two questions here. The 
first one is whether or not you know of your own 
knowledge whose money it was. [862] 

The Witness: I would not know. 

The Court: The next is whether you found any- 
thing from your examination of the books and ree- 
ords. 

The Witness: No, I did not find anything in the 
books and records regarding the purchase of this 
bond. 

Mr. Strong: May I have the answer read ? 


(Answer read by the reporter.) 


Q. By the way, ! understand, the only books and 
records that you examined were of the Acme Meat 
Company ? 

A. That is correct; and I had the cancelled 
checks, personal checks of the defendant. 

Q. Did you examine any personal records of the 
defendant, Sam Ormont ? 

A. No, sir, I did not. 

Q. Were there any such records, so far as you 
know? 
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Mr. Robnett: I object to that as irrelevant and 
immaterial, and not redirect. 

The Court: Overruled. 

A. Not as far as I know, no, sir. 

Q. (By Mr. Strong): Did you discuss with the 
defendant, Sam Ormont, whether there were any 
such personal records? 

Mr. Robnett: Objected to as incompetent, irrele- 
vant and immaterial; not redirect examination; not 
binding upon the defendant; and no proper founda- 
tion has been laid. [863] 

The Court: No foundation. 

Mr. Strong: At any time then. We will get the 
time. 

Mr. Robnett: It is asking for an answer on a 
question of fact. 

The Court: He is asking for the substance of 
the conversation. 

Mr. Robnett: Certainly. 

The Court: Objection sustained. 

Q. (By Mr. Strong): Did you, at any time 
have a discussion with the defendant, Sam Ormont, 
as to whether he has or has not personal books and 
records ? 

Mr. Robnett: I object to that on the ground that 
no foundation has been laid; that it is incompetent, 
irrelevant and immaterial. 

The Court: Objection overruled. 

Ag Wes: sir, I gid. 

Q. (By My. Strong): When was that? 
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A. J believe that was in our discussion of No- 

vember 27, 1945. 

That’s one you testified to before ? 

Yes, sir. 

And you identified before who was present ? 
Yes, I did. [864] 

. What did Mr. Ormont say? 

Mr. Robnett: Objected to upon the ground that 
it is not redirect, if the Court please. They went 
into these matters on their direct examination. 

The Court: Yes, but on your cross examination 
you eloss-examined the witness about whether or 
not Sam Ormont said so and so to him at such and 
such a time. 

Mr. Robnett: Not at all about records, your 
Honor. This is going in, and putting in the conver- 
sation about records. He was not asked that. I did 
not ask a thing in the world on anything of that 
soit. I was really crossing him on their direct 
examination. 

The Court: As to what Sam Ormont told him 
about certain things; it is not redirect. Objection 
sustained. 

Mr. Strong: Can I make it a part of the redi- 
rect, as a question I forgot to ask about that on 
direct? That is within your Honor’s discretion. 

The Court: Do you mean you want to reopen 
the direct examination ? 

Mr. Strong: As to this one question. That is 
discretionary with your Honor. 

The Court: Yes, it is. I will permit a reopening 


OPOorPO 
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of the direct examination, and the defendant may 
cross-examine on it. 

Mr. Robnett: Now, I object to it, if the Court 
please, upon the ground that no proper foundation 
has been laid showing [865] whether or not this 
witness, before talking to Mi. Ormont on the sub- 
ject, advised the defendant who he was, what official 
position he had, what he was doing, and whether 
anything that was said could be used against Mr. 
Ormont in a future prosecution, or anything of the 
sort. It is in the nature of a confession, if any- 
thing, and is not admissible without first having 
advised the defendant of his constitutional rights. 

The Court: I think the whole thing 1s imma- 
terial. 

Mr. Strong: I think it will become material as 
we go along. Certainly it is not a confession. 

Mr. Robnett: It is improper to open it up at 
thas time; when. 

The Court: I think that is cortect "@ommieelraima 
not urge his objections before when you asked this 
witness concerning conversations with the defend- 
ant Sam Ormont. His objection is good upon the 
ground of no foundation. 

Q. (By Mr. Strong): Did you, prior to the 
conversation on that oceasion that vou have just 
testified to, tell Mr. Ormont who vou were? 

A. Yes, I had properly identified myself. 

, The: Court: The word “properly” ahay ° he 
stricken, and the jury instructed to disregard it. 
.. Q.,. (By Mr. Strong): State what you told him 
in that respect. 
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A. I had previously been introduced to Mr. 
Ormont and [866] shown him my commission. 

Mr. Strong: I repeat the question, your Honor. 

The Court: What is the question ? 

Mr. Strong: The question was as to the conver- 
sation. 

The Court: You had better reframe the question. 

Q@. (By Mr. Strong): During the conversation 
did Mr. Ormont and you discuss his having or not 
having personal books and records? 

Mr. Robnett: I object to that. No foundation, 
proper foundation, has been laid, if the Court 
please, and the same ground; incompetent, irrele- 
vant and immaterial, and not redirect. It is im- 
proper to open up the case in that manner, as it 
involves the constitutional rights of the defendant. 

Mr. Strong: The whole case involves them. 

The Court: I was under the impression that 
counsel’s cross-examination of this witness con- 
cerned the conversations with Ormont. 

Mr. Strong: I thought so, your Honor. 

Mr. Robnett: No, your Honor. 

The Court: It is a pretty broad scope. 

Mr. Robnett: There were only two or three 
things I asked him about, which had been asked on 
direct examination. He had voluntarily stated that 
the defendant had said such and such a thing, and- 
T asked him about those. I went into no converga- 
tions. The prosecution did not at any time ask 
about [867] conversations. He did not go into any 
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except on one occasion, that the defendant did not 
tell him he had other funds. 

Mr. Strong: Your Honor, it is discretionary. 
I want him to give the full conversation. 

The Court: I have permitted you to reopen the 
subject but counsel has urged the objection, which 
is sustained. 

Q. (By Mr. Strong): I show you Defendant’s 
Exhibit W, which is an application for $7,000 worth 
of $1.000 bonds. It is seven $1,000 bonds, to be de- 
scribed in the name of Mr. Samuel Ormont or Mrs. 
Dora Goldberg, and bearing the signature of the 
purehaser as Samuel Ormont. Did you, from your 
own knowledge, or from the examination of the 
books and records of the Acme Meat Company 
know as to whose money was used to pay for those 
bonds ? 

Mir. Rebnett: I ohject to that as axcompotnd 
question, if the Court please. 

The Court: It is compound. I think you had 
better split up your question. 

Q. (By Mr. Strong): Do you know of your 
own knowledge whose money was used to pay for 
those bonds—of your own knowledge? 

A. Wopsue, I do not. 

Q. Do you know, from knowledge you gained 
from your examination of the books and records of 
the Acme Meat Company, as to whose money was 
used to purchase those bonds? [868] 

Mr. Robnett: Objected to upon the ground that 
it ealls for a conclusion. 
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The Court: It calls for a conclusion. He can 
testify to what he found from the books and records. 

Q. (By My. Strong): Did you find anything 
that would indicate whose money was used to pay 
for those bonds? 

A. No, sir, not of my own knowledge. 

Q. Going back to Exhibit Q, which deals with 
one $500 bond, in computing the amount which you 
claim as unreported income of the defendant Sam 
Ormont for that year, did you include that bond? 

Mr. Robnett: I submit that is not redirect exam- 
ination. He was asked about these matters on direct 
examination, and it was only cross-examination aft- 
erward. 

Mr. Strong: The bonds were split up, and gone 
into extensively on cross-examination. [| don’t re- 
member asking about them individually. 

My. Robnett: That’s how he had determined un- 
reported income, because he could not find money 
with which to purchase those bonds on the list he 
had. 

Mr. Strong: I don’t think that is the question. 
You went into it bond by bond. 

The Court: What is the specific question on Q? 

Mr. Strong: Whether that bond was included as 
part of the [869] sum which the witness says was 
the unreported income of Ormont for that year. 

The Court: What is this, one $500 bond? 

Mr. Strong: That is what it seems to say. 

The Court: Objection overruled. 
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A. No, sir, I don’t find where I have taken this 
into account as income. 

The Court: <As additional income? 

The Witness: As additional income. 

Q. (By Mr. Strong): Now, I show you De- 
fendant’s Exlnbit W, deaing with the seven $1,000 
bonds purchase, the name on the application being 
Sam Ormont, and ask you whether vou took those 
bonds into account as part of the additional income, 
unreported income, from the defendant Sam Or- 
mont ? 

A. I took $2,000, of the purchase price of those 
bonds im as additional income. 

Q. That is what von testified to on cross-exam- 
ination in detail ? A. Wésysit: 

Q. Inow show you Defendant’s Exhibit BB, and 
ask you whether vou know of your own knowledge 
whose money was used to purchase the bond repre- 
sented on this application? 

A. No, sit, not of my own knowledge. 

Q. Did vou find anything on the books and 
records of the [870] Acme Meat Company which 
would indicate whose money was used to purchase 
it? A. No, sir, I did not. 

Q. Did you take that bond, for the sum of $1,000, 
into account as part of the sum you assert is in the 
unreported income of the defendant Sam Ormont? 

A. These applications, I might say, don’t indi- 
eate the bond number, so that I can definitely iden- 
tify the bond. JT believe we came to a conelusion as 
to the possible bonds that were purchased. 
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Q. I want to know specifically whether you took 
that particular bond, shown by that application, 
which is Defendant’s Exhibit BB ? 

A. I don’t know definitely, no, six. 

Q. Now, I show you Defendant’s Exhibit FF, 
the income tax return for the year 1944, with the 
name Dora Goldberg. Do you know whether Dor 
Goldberg had any ineome during that vear of 
$817.42, as shown on that return ? 

feo, sit, I do not. 

@. From vour examination of the books and 
records of the Acme Meat Company, did you find 
anything which would show whether she had such 
an income? a No, sir, did not. 

@. And there is shown on this same return, 
Defendant’s Exhibit PI, the sum of $53, tax. Do 
vou know of vour own [871] knowledge whese 
money was used to pay that tax? 

Pee No. sir, iodo not. 

Q@. On your examination of the books and ree- 
ords of the Aeme Meat Company, did they reveal! 
whose money was used to pay that tax? 

A. No, sir, 

@. You testified as to discussions with the de- 
fendant Sam Ormont in connection with your in- 
vestigation into his income tax for the vears 1942, 
1943 and 1944; and I show you Government’s Ex- 
hibit 6, which gives the return, the fiseal vear 1e- 
turn, which shows it was received on May 24, 1945 
in the Collector’s office. J ask you whether all of 
your discussions and vour examinations of the books 
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and records with reference to your investigation 
into the income tax and the income of the defendant 
Sam Ormont for those years was completed before 
May 24, 1945? 

Mr. Robnett: I object to that, if the Court please, 
upon the ground that it is compound, in the first 
instance, and asks him all of his discussions and 
all of the examinations vf his books. 

Mr. Strong: I am getting the last date, vour 
Honor. 

Mr. Robnett: 1 objeet upon the further ground 
that it assumes something not in evidenee, namely, 
that he had a number of discussions. “There isn’t 
any evidenee that he had a number of discussions. 
There is evidence that at one time he spoke [872] 
to the defendant, he said, and talked with him. 
That was in November, 1945, the 17th of November. 

The Court: I think the question is a little in- 
definite, because the fact 1s the witness has not yet 
concluded his investigation concerning Sam Ormont 
for those years. He is still on the witness stand 
about it. 

Mr. Strong: He is testifying to what has passed. 

The Court: I think your question could be made 
a little more definite and certain. Otherwise the 
objections will be overruled. 

Mr. Strong: ‘The objection is overruled? Can 
he answer? 

The Court: J say otherwise he can answer. 

Q. (By Mr. Strong): When was the last time 
that you examined the books and records of the 
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Acme Meat Company in connection with this in- 
vestigation ? 

A. It must have been, as near as I know, about 
March of 1946. 

Q. What was the last conversation—— 

The Witness: February or March. Excuse me. 

oO: if you had more than one, when was the 
last conversation you had with the defendant Or- 
mont regarding his income for the years 1942, 1943 
and 1944? 

Mr. Robnett: That is assuming something not 
in evidence, namely, that he had more than one 
conservation, or had any [873] conversation con- 
cerning Mr. Ormont’s income. There is no testi- 
mony on that at all. It is incompetent, irrelevant 


and immaterial, and not redirect. 

The Court: I don’t know where it is material. 

Mr. Strong: ‘To explain that would go into the 
Government’s case. 

The Court: When you finished your regular 
investigation you filed a report, did you? 

The Witness: Yes, vour Honor. 

The Court: After that you were through with 
the investigation ? 

The Witness: Yes, your Honor, after I filed my 
report I was through. 

The Court: Your investigation was finished ? 

The Witness: Yes. 

The Court: What was the date of your report? 

The Witness: March 18, 1946. 

The Court: Isn’t that what you want to know? 


1002 Philip Himmelfarb, Sam Ormont 


(Testimony of J. Bryant Eustice.) 

Mr. Strong: I want the last time you talked to 
him. 

The Court: March 18, 1946. 

Mr. Strong: That is the date of his report. 

@. When was the last time you talked with Sam 
Ormont in connection with the investigation ? 

The Court: But you are directing your question 
in relation to the filing of the return. [874] 

Mr. Strong: Yes, in relation to the return which 
was filed March 25 or 24, 1945, which is Govern- 
ment’s Exhibit 6. 

The Witness: This isn’t May 24, 19-45. 

Mr. Robnett: May I shave that answer? That 
isn’t an answer to his question. 

Mr. Strong: Let us withdraw it, vour Honor. 
We will save time. 

Mr. Robnett: I move that it be stricken then. 

Mr. Strong: There was no answer. 

The Court: He was just asking the witness the 
date that appears upon Exhibit 6, the filing date. 

Mr. Robnett: Thank you. 

Q@. (By Mr. Strong): Mr. Eustice, you were 
asked some questions on cross examination with 
reference to the comparative statement of net worth 
for the vear 1948, specifically with reference to an 
item shown on it of $6525.58, which was composed 
of payment of life insurance premiums, payment 
on 1942 income tax, other taxes paid, personal ex- 
penses paid by check, and personal expenses paid 
by cash, which was gone into in detail on cross- 
examination as to that item of $6525.58. In com- 
puting the amount of income which you claim was 
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unreported by the defendant Sam Ormont, did you 
take into account that sum of $6525.58 2 

The Court: What do you mean did he take it 
into account? [875] 

Mr. Strong: Did he include it as part of the addi- 
tional unreported income ? 

The Court: That is different. 

The Witness: No, sir, | did not make my com- 
putation from the net worth statement. 

The Court: By the way, counsel prepared and 
handed around to myself and other counsel these 
two dceuments. 

Myr. Strong: J wonld like to offer them in evi- 
dence. 

The Court: I was thinking they should be 
marked for identification. 

Mr. Strong: I thought they were. 

The Court: Were the originals marked for 
identification ? 

The Clerk: No, they are not. 

The Court: They should be marked for identi- 
fication at least. One is your original calculation 
of additional income. 

The Witness: I haven’t any of them. Counsel 
took them away from me some days ago. 

The Court: Myr. Strong will supply a copy, and 
they will be marked for identification 46 and 47. 

The Clerk: The confidential report of Sam Or- 
mont will be 46. 


(The document referred to was marked Gov- 
ernnment’s Exhibit 46 for identification.) 
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Mr. Strong: That is called a comparative state- 
ment of net worth. [876] 

The Court: Yes. 

Myr. Robnett: It is only for identification ? 

The Court: It is only for identification. 

Mi. Strong: I offer in evidence 46. 

Mr. Robnett: I object to that as a self serving 
declaration, if the Court please, of the witness; 
incompetent, irrelevant and immaterial. All of the 
items thereon have not been explained. It is merely 
a self serving declaration. 

The Court: T will reserve my ruling on the ad- 
mission of this document. 

Mr. Strong: I would also like to offer in evi- 
dence the other document, which I believe is 47. 
That is also a summary of the witness’ testimony. 


(The document referred to was marked Gov- 
ernment’s Exhibit 47 for identification. ) 


The Court: That is a statement of additional 
income ? 

Mr. Strong: Yes. 

The Court: The statement of net worth is 46, 
and the calculation of each year, of which you have 
a copy, will be 47. 

Mr. Robnett: J object to that on the same 
ground. 

The Court: I will reserve my ruling on each of 
the documents. 

Mr. Strong: In that connection I would just 
like to refer your Honor to one ease. 
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The Court: I am familiar with it. [877] 

Mr. Strong: All right. 

The Court: That is in a different circuit. 

Mr. Strong: The United States Circuit Court 
of Appeal. 

The Court: I know, but it is in the Second Cir- 
cuit. 

Q. (By Mr. Strong): I will show you Govern- 
ment’s Exhibit 42 for identification, and ask you 
whether this lst of bonds was the source of the 
information which you had as to the matters which 
are shown on the face of that document? 

The Court: What exhibit is that? 

Mr. Strong: 42. That is the list of bonds. 

The Court: What is the question? 


(Question read by the reporter.) 


The Court: I don’t understand that. 

Mr. Strong: I want to know whether he got 
his information from that list; then I will offer to 
show where that hst came from later. I am just 
tracing it, your Honor. He testified as to the 
bonds, and what he did with them. 

Mr. Robnett: I object to that upon the ground 
that it is incompetent, irrelevant and immaterial, 
hearsay testimony, and it never was gone into on 
cross examination, and would not be redirect exam- 
ination of the witness on any subject whatsoever. 
It is opening up a new subject. The witness in his 
cross-examination referred to Exhibit 40. 

Mr. Strong: The witness himself testified as to 
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who he [878] got that hst from. That was gone 
into on cross-examination. 

Mr. Robnett: It would be seeking hearsay testi- 
mony. 

Afy. Strong: J am not seeking hearsay testimony. 

The Court: Objection overruled. 

A. There was another step in there. Can I 
explain it? 

My. Robnett: Answer ves or no. 

Mr. Strong: Just answer ves or no. 

The Court: You will have to answer that ques- 
t10M es OT no. 

The Witness: May I have the question? 

The Court: Is that where vou got your informa- 
tion concerning Sam Ormon’t bonds? 

The Witness: This was the source. 

Mr. Strong: That is all I want to know. 

The Court: Recess until 2:00 o’clock. Remem- 
ber the admonition. 


(Whereupon, at 12:00 o’clock noon, Thurs- 
day, June 5, 1947, a recess was taken until 2:00 
o’elock p.m.) [879] 


Los Angeles, California, June 5, 1947, 
2:00 o’Clock P.M. 
The Court: Ex parte? 
The Clerk: Yes, vour Honor. 


(Other court maters.) 
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The Court: United States v. Ormont and Him- 
melfarb. Call the jury down. 


(The jury returned to the courtroom at 2:05 
o’clock p.m.) 


The Court: Usual stipulation? 
Mr. Strong: So stipulated. 

Mr. Robnett: Yes, your Honor. 
Mr. Katz: So stipulated. 

The Court: Proceed. 
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the witness on the stand at the time of recess, re- 
sumed the stand and testified further as follows: 

Mr. Strong: J think there was an unanswered 
question, your Honor, if | am not mistaken. 

The Court: The reporter does not have the tran- 
seript. 

Do you remember, Mr. Eustice, what exhibit you 
were looking at just before the recess? 

The Witness: No, I don’t. 

Mr. Strong: J will ask another question, your 
Honor. 

The Court: Very well. [883] 


Redirect Examination 
(Continued) 

By Mr. Strong: 

 Q. Mr. Eustice, there were some questions di- 
rected to vou on cross-examination with reference 
to a bond which was issued in the name of Sam 
Ormont and Sue Kosdon. Do vou reeall that? 

me Yes, sin iindo, 
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@. Now I ask vou whether in your computation 
of the sum which you assert is unreported income 
for that year, whether you took in as part of that 
unreported income the bond issued to Sam Ormont 
and Sue Kosdon. A. No, sits 1 dig Mot. 

QO, Norpart of it? A. No part of it. 

Q. Showing vou Defendant’s Exhibit EE, which 
is the income tax return of Sam Ormont for the 
year 1945, a question was directed to vou on cross- 
examination with reference to the sum of $19,254.76. 
IT ask you whether vou took in as part of the un- 
reported income for the year 1944 of Sam Ormont, 
whether you included as part of that income any 
sum of $19,254.76 appearing on Exhibit EE. 

“ No,-sit; I did not. 

Mr. Strong: No further questions. 

The Court: Reeross? 

Mr. Robnett: Just a few questions, your Honor. 


Recross-Examination 
By Mr. Robnett: 


Q. Mr. Eustice, I am going to put before you 
Exhibits O and P, Exhibit O being a check from 
the Acme Meat Company to Sam Ormont for 
$206.11, and Exhibit P being a check of Sam Or- 
mont to Arthur Pacheco, P-a-e-h-e-c-o, for $206.11. 
I believe I understood vou correctly this morning 
that vou testified, in answer to Mr. Strong’s ques- 
tion, that you did not take into account in deter- 
mining Mr. Ormont’s income for 19438 those items, 
is that correct? A. Yes) ir. 
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Q. You did not use them at all, is that correct? 

A. That I did not take them into income. 

Q. You did not take them into income at all? 

A. No. 

Q. I will ask you if you recall on May 29, 1947 
testifying in this case with regard to those two 
exhibits 

Mr. Strong: May I have the page? 

Q. (By Mr. Robnett): as shown on page 
516 of the reporter’s transcript, starting with line 
5 and ending with line 17. 


(Examining transcript) Yes, sir. 
You gave that testimony, didn’t you? 
That is correct; yes, sir. [885] 
And that testimony was as follows: 


OPro>r 


““@. Now, Mr. Eustice, that you have seen 
these two checks just shown you, Exhibits O 
and P, I will ask you if, as a matter of fact, 
those items do not show absolutely to you that 
the item of $206.11, which you testified about 
this morning as being unexplained, and there- 
fore charged to income, was not income? 

‘““A. That is correct. If I had observed the 
situation as it was that would possibly be 
$206.11 less, and that would not have been 
taken into income.’’ 


You also testified, I believe, this morning, that 
as to Exhibits S and T, 8 being a check of Acme 
Meat Company to Sam Ormont for a total of 
$13,332.27, dated 4th month, 26th day of 1943, and 
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T being an aggregate of checks, eight, I believe, in 
all, and I think there was an exhibit on which you 
totaled those—on Exhibit U, vou totaled the checks 
up on Exhibit O as being $1332.27, the exact amount 
of Exhibit S—you reeall that? 

A. That is correct, ves, sir. 

Q. I beheve you testified this morning that you 
did not take into account, in determining Mr. Or- 
mont’s income for 19438, either Exhibit S nor Ex- 
Inbit T. 

Mr. Strong: If your Honor please, I object upon 
the ground that the question being asked was as to 
unreported income which the witness claimed 
was—— [886] 

The Court: Let him finish the question. 

Mr. Strong: I thought he had finished. 

The Court: Did vou finish the question ? 

Mr. Robnett: Yes. 

Mr. Strong: The question here is as to income 
unreported. 

The Court: Let me hear the question. 


(Question read by the reporter.) 


The Court: No, his testimony this morning was 
that he did not take that into aceount as unex- 
plained income or unreported income. That was 
your testimony this morning? 

The Witness: Yes, your Honor, that is correct. 

Q. (By Mr. Robnett): You did not take these 
exhibits, either one of them, into account in deter- 
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mining Mr. Ormont’s, as you e¢all it, unreported 
income, is that correct? 

A. Iam sorry, I did not follow you. 

Mr. Robnett: I ask that question be read. 


(Question read by the reporter.) 


Mr. Strong: I object to that too, because what 
he testified was he did not include it into unreported 
income. 

The Court: Overruled. 

A. At the time I made my audit I did not know 
all the facts about this check. 

Q. Which check? A. Of Si3av27 [seit 

@. That is, from the Acme Meat Company? 

A. From the Acme Meat Company, yes. 

The Court: Exhibit 8S. 

A. I did not take this amount of this check into 
income, no, sir. 

Q. (By Mr. Robnett): I did not ask about the 
cheek 

A. J did not know all the facts about it. I don’t 
know yet. 

Q. Let us take the other exhibit, composed of 
these other checks. Did you take that exhibit, or 
any portion of it, into income in arriving at the 
alleged unexplained income ? 

A. I considered this check, amounting to 
$1332.27, as money the taxpayer had spent for per- 
sonal expenditures. 

The Court: And called it unreported income? 

The Witness: No, sir, your Honor. I did not 
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eall it unreported income. I called it money used 
for personal expenditures. 

Q. (By Mr. Robnett): But in doing so did you 
not have to use that in arriving at what you deter- 
mined was unexplained or unreported income ? 

A. I used it in the matter of tracing the de- 
fendant’s funds only. 

Q. Only? You did not use it in determining 
whether or [888] not there was any unreported 
income, is that correct? 

A. The answer would be yes, that I used it in 
the process. 

Q. To determine wnreported income, did you? 

A. Yes, sir, it was one of the items, or some of 
the items I had to take into account. I took them 
into account as money used for personal expendi- 
tures. 

Q. You took it into account and put it over into 
the item of living expenses rather than to give it 
any consideration as funds available to purchase 
bonds, didn’t you? A. That is correct. 

Q. And you have already, have vou not, testified 
that if the item was not used for living expenses, 
but was used to purchase bonds, that it, of necessity, 
would reduce to that extent what vou charged as un- 
reported income ? 

A. No, sir, not of necessity. [889] 

Q. Well, if it had been used to purchase bonds it 
would have reduced what you had taken on the 
purehase of bonds as unaccounted for, it would 


» 
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reduce the amount that you determined was unac- 
counted for, would it not? 

A. If it could be determined 

The Court: No, would it or wouldn’t it? 

The Witness: Can I have the question again? 

The Court: As a matter of fact, I think you 
asked him that on cross-examination and the wit- 
ness answered it would. 

Mr. Robnett: Yes, I did. There is no question 
about that. 

The Court: You have the transcript there. 

Mr. Robnett: Yes, your Honor. 

Q. Referring to Exhibit Y, consisting of eight 
cheeks of the Acme Meat Company to Sam Ormont, 
for a hundred dollars each, making $800 

A. Yes, sir. 

Q). 
what you determined was Mr. Ormont’s unexplained 
income for 1943? 

Mr. Strong: Your Honor, I would like to object 
on the ground that the question is ambiguous in the 
use of the word ‘‘used’’. 

The Court: J think that was gone into by you, 
counsel, on your cross-examination in chief. I do 
not think it is recross. [890] 

Mr. Robnett: Very well, your Honor. 

The Court: On every one of those checks you 
went through the same process with the witness. 

Mr. Robnett: JI understood him to testify this 
morning that he didn’t use them. 


did you use those items in arriving at 
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The Court: That he didn’t call them unreported 
income. 

Mr. Robnett: If it is distinctly that was then of 
course it is different. TI understood that he said 
that he didn’t use them in arriving at the unre- 
ported imeome. 

The Court: No, he didn’ say that this morning. 

Mr. Robnett: Very well. Thank you. 

The Court: He testified that it was not part of 
the unreported income. 

The Witness: Yes, I didn’t take these particular 
checks into unreported income. 

The Court: But you did take them into con- 
sideration ? 

The Witness: I took everything I looked at into 
consideration, your Honor. 

The Court: All right. 

Mr. Robnett: Very well. That will be all then. 

The Court: Any further questions ? 

Mr. Rebnett: No further questions. 

The Court: Cross-examination, Mr. Katz? 

Mer. igatz: No, yout. Honor. 

Mr. Strong: No further questions. [891] 

The Court: The witness is excused. 


(Witness excused. ) 


The Court: Next witness. 
Mr. Strong: Mr. Smith. 
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called as a witness by and in behalf of the Govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: May I have your name, sir? 

The Witness: Frank B. Smith. 

The Clerk: Your address, Mr. Smith ? 

The Witness: 359 Avenue 64, Pasadena. 

The Clerk: Take the stand, please. 


Direct Examination 

By Mr. Strong: 

Q. Mr. Smith, what is your occupation ? 

A. Accountant, bookkeeper. 

Q. I cannot hear you, sir. 

A. Accountant and bookkeeper. 

Q. Do you know the defendant Sam Ormont? 

nL cdo. 

Q. Did you during the year 1943 have any 
financial dealings with the defendant Sam Ormont ? 

Mr. Katz: Just a minute. I object on behalf of 
the defendant Himmelfarb and make the objection 
that it is not binding, incompetent, irrelevant and 
immaterial, and ask that we [892] have the same 
understanding that the objection and the ruling of 
the court is made to each question that is asked. 

The Court: That is all right. That will be the 
same ruling; same situation. 

The Witness: I gave—— 

Q. (By Mr. Strong): Just answer yes or no. 

A. I did. 
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Q. Approximately when was that? 

A. September 28, 1943. 

Q. Where did it take place? 

A. At the place of business, 4360 Soto Street, 
Los Angeles. 

Q. Your place of business? A. Yes. 

Q. Who was present? 

A. Mr. Ormont and myself. 

Q. Were there any conversations ? 

A. I gave him a check 


The Court: No, were there any conversations. 

The Witness: There were. 

The Court: There were? 

The Witness: Yes. 

Mr. Strong: Did he say there were? 

The Court: He said yes. [893] 

Mr. Strong: May T have these documents marked 
for identification, your Honor, separately? 

The Court: 48 and 49. 

The Clerk: The check dated September 28, 1948 
is Mixinbit No. 48; the check dated September 23, 
1941—— 

Mr. Strong: That is a note. 

The Clerk: Yes, a note, is Exhibit 49. 


(The check and note referred to were marked 
Government's Exhibits 48 and 49 respectively 
for identification.) 


(Exhibiting documents to counsel.) 


Mr. Robnett: ‘T’o save time, we will stipulate that 
Mr. Smith repaid Mr. Ormont a loan of $800 on that 
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date and paid off the note that Mr. Ormont had and 
that there was $63 or something like that in interest. 

Mr. Strong: $63 interest? 

Mr. Robnett: Yes. 

Mr. Strong: Received on that date by Mr. 
Ormont? ; 

Mr. Robnett: Yes. 

Mr. Strong: No further questions. I offer these 
in evidence, your Honor. 

Myr. Robnett: No objection. 

The Court: Admitted. 


(The documents referred to were received in 
evidence and marked Government’s Exhibits 
Nos. 48 and 49.) 


The Court: Cross-examination? [894] 
Mr. Robnett: No cross-examination. 
The Conrt: The witness is excused. 


(Witness excused.) 


The Court: Next witness. 
Mr. Strong: Mr. Phoebus. 


SAMUEL J. PHOEBUS 


recalled as a witness by and in behalf of the Gov- 
ernment, having been previously duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Strong: 
Q. You are the same Mr. Phoebus who was 


sworn here in this trial previously and _ testified? 
A. Yes, sir. 


1018 Philip Himmelfarb, Sam Ormont 


(Testimony of Samuel J. Phoebus.) 

Q. Mr. Phoebus, you testified you were a special 
agent of the Bureau of Internal Revenue? 

A. Yes, sir. 

Q. When did you become a special agent of the 
Bureau of Internal Revenue? 

A. July 1, 1945. 

Q. Were you employed by the Treasury De- 
partment prior to that time, by the Bureau of In- 
ternal Revenue ? A. Yes, sit. 

Q. What was your capacity prior to that date? 

A. Iwas a deputy collector. [895] 

Q. You were a deputy collector until July 3rd, 
did you say, 1945? <A. July Ist. 

Q. July Ist, 1945? A. Wes; sit 

Q. Now, Mr. Phoebus, during May of 1945 did 
you have occasion to investigate the income tax re- 
turns of the defendant Sam Ormont for the years 
1942, 1943 and 1944 and the defendant Phillip Him- 
melfarb for the year 1944? 

Mr. Katz: Objected to, if the Court please, as 
incompetent, irrelevant and immaterial, no proper 
foundation laid, not within the issues of this case. 

The Court: Overruled. 

The Witness: I had an assignment at that time 
to make an investigation of the income tax returns 
of Mr. Ormont and Mr. Himmelfarb for the vear 
1944. 

Q. (By Mr. Strong): Not 42 or ’43 as to Or- 
mont? A. Not *42 or 43. 

Q. That was when vou were deputy collector? 

As. Ves. sit 
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Q. And did you on or about the date of May 18, 
1945 go to the premises of the Acme Meat Com- 
pany ? i. Vesi sir 

Q. Who was with you? [896] 

A. Another deputy collector, Walter E. Schlick, 
S-e-h-l-i-e-k. 

The Court: Let me hear the last previous ques- 
tion, Mr. Reporter. 


(The record referred to was read by the re- 
porter as set forth above.) 


The Court: That was as a deputy collector? 

The Witness: Yes, sit. 

The Court: And not as a special agent? 

The Witness: No, sir. 

Mr. Strong: Is there a pending question ? 

The Reporter: No. [897] 

@. And did you see and speak to either Mr. Or- 
mont or Mr. Himmelfarb that day, on the premises 
of the Acme Meat Company ? A. Yes, sir. 

Q. Which? A. With Mr. Oxmont. 

Q. Now, did you on that day have any discussion 
with Mr. Ormont, on the premises, as you testified, 
eoncerning Mr. Ormont’s income for the year 1944? 

A. Yes, sir. 

Mr. Robnett: I object to this, if the Court please, 
on the ground that it is incompetent, irrelevant and 
immaterial; no proper foundation laid; not shown 
that the defendant in any discussion, if they had 
any, was forewarned of what their business was, or 
of his constitutional rights. 
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The Court: This witness went to see Mr. Ormont 
as a Deputy Collector of Internal Revenue. I can 
take judicial notice of the fact that a Deputy Col- 
lector of Internal Revenue is not authorized, under 
the law, to investigate asserted or alleged criminal 
violations. His function is to collect. I, therefore, 
don’t think that in any investigation that was made 
in connection with the attempted collection of a tax 
by a Deputy Collector, the Deputy is under a duty 
to warn the taxpayer. The objection will be over- 
ruled. 

The Witness: Will vou repeat the quesion, 
please? [898] 

The Court: You answered it. He was objecting 
by way of a motion, a motion to strike, which will 
be denied. I take it the same objection will be 
made on further efforts to secure this conversation, 
Mr. Robnett? 

Mr. Robnett: I beg vour pardon? 

The Court: I take it this same objection will go 
to the whole conservation ? 

Mr. Robnett: Yes, indeed. And I believe, your 
Honor, that the objection as to the conversation, 
even though the man was not investigating in a 
eertain way, attempts afterwards to use the evidence 
in a prosecution should be suppressed on the 
grounds stated, and I move to suppress any con- 
versation on the ground now that he is coming in 
as a witness in a criminal prosecution, and if the 
Government can do that, by a man, growing out of 
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that kind of an excursion, it would be getting it in 
in the back door. 

The Court: Can you proceed to some other mat- 
ter, Mr. Strong? 

Q. (By Ma. Strong): I show you Government’s 
Exhibit 42 for identification, which is a list of bonds, 
and ask you if vou ever saw that before. 

ie YES, sir. 

(). Where and when did you first see it? 

Mr. Robnett: IJ object to that upon the ground 
that it is [899] incompetent, irrelevant and im- 
material, where and when he fist saw it, unless they 
bring it directly home to the defendant as being 
present at the time, and therefore it is hearsay 
testimony. 

Mr. Strong: I can’t do it in one fell swoop, vour 
Honor. 

The Court: The objection will be overruled. 

A. I saw it at the Bank of America at Brooklyn 
and Cummings, on May 25, 1945. 


Q. Did you prepare that hst? A, No, sir 
(. Do you know who prepared it? 

A. Yes, sir. 

Q. When was it prepared? A. When? 

Q. When? 


Mr. Robnett: I object to that as incompetent, ir- 
relevant and immaterial. 

A. In the afternoon—— 

The Court: Jvstea minute, 

The Witness: I am sorry. 


1022 Phillip Himmelfarb, Sam Ormont 


(Testimony of Samuel J. Phoebus.) 

Mr. Robnett: As incompetent, irrelevant and im- 
material, and hearsay testimony. 

The Court: There is no foundation laid. Ask 
him if he knew who prepared it. 

Mr. Strong: He said ves. [900] 

Q. Who did prepare it? 

A. William Mahn, a certified public accountant. 

Mr. Robnett: I move to strike the answer, if the 
Court please, on the same gronnd as my objection, 
and as not binding upon the defendant, not con- 
nected up in any way, hearsay testimony, and a 
conclusion on the part of the witness as to who 
prepared it. 

The Court: Did vou see him prepare it? 

A. Yes, I did. I was there all the time and 
verified these things as they were being written 
down here. 

Mr. Robnett: I move to strike out all of his 
statement. 

Mr. Strong: That goes to the weight of it. 

The Court: Motion denied. 

Mr. Strong: Shall I proceed, your Honor? 

The Court: I might just as well settle this ques- 
tion now. Proceed with your question. 

Q. (By Mr. Strong): The figures and dates, 
and other material appearing on Government’s Ex- 
hibit 42 for identification, did vou compare them 
with the bonds which were being examined and 
from which this material was being copied on the 
occasion to which you have just testified ? 

Mr. Robnett: To which we object, if the Court 
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please, on the ground that it is hearsay testimony 
as to the defendant. It is not shown that he was 
present, or they were his bonds or [901] that he 
knew anything about it. No proper foundation has 
been laid for any such testimony. 

Mr. Strong: If your Honor please, the testimony 
is that these bonds were in the name of the de- 
fendant. 

The Court: What testimony ? 

Mr. Strong: These are bonds that Mr. 


The Court: What testimony is there? 

Mr. Strong: My. Hustice testified on ¢ross- 
examination as to each of these bonds. 

The Court: That all of these bonds on the list 
were in the name of the defendant ? 

Myr. Strong: Yes. 

The Court: That does not get around the hear- 
Sav rule. 

Mr. Strong: We will establish the connection 
later. This is part of the connection. It takes three 
people in this case. 

The Court: IT think his objection is good under 
the hearsay rule. 

Q. (By Mr. Strong): Going back to May 16, 
1945, the occasion on which you testified you spoke 
to Mr. Ormont, on the premises of the Acme Meat 
Company, with reference to Mr. Ormont’s income, 
will you please state what you said to Mr. Ormont, 
and what Mi. Ormont said to you in that connec- 
tion? 

Mr. Katz: JI object, if the Court please, upon 
the ground that it is incompetent, irrelevant and 
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immaterial, and not [902] within the issues in this 
case. 

The Court: That is on behalf of the defendant 
Himmelfarb ? 

Mr. Katz: That is the only one for whom I 
appear. 

The Court: The objection will be sustained as 
to Mr. Himmelfarb. 

Mr. Robnett: Will it be understood that my 
prior objection to similar questions has been made ? 

The Court: I think you had better state it for 
the record. 

Mr. Robnett: I object upon the ground that it 
is imcompetent, irrelevant and immaterial; no 
proper foundation has been laid; there has been no 
showing that this man advised the defendant 
Ormont what lis purpose was there, or that any- 
thing he might state could be used against him; 
that he had a constitutional right to refuse to an- 
swer; and no proper foundation. 

The Court: I think, in view of what I stated a 
little while ago, that the objection should be and it 
is overruled. [903] 

Mr. Robnett: And on the further ground that 
there has been no corpus delicti established as to 
the defendant Ormont. 

The Court: Overruled. 

The Witness: Will you repeat the question, 
please? 


(The question referred to was read by the 
reporter as set forth above.) 
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Mr. Strong: That is May 18, 1945. 

The Witness: May 18 is the correct date. 

I told him that we had an assignment to make 
an examination of his income tax returns—— 

Mr. Robnett: Will you speak a little louder? 

The Witness: I am sorry. 

I told him that we had an assignment to make an 
examination of his income tax returns and that we 
would like to see his retained copies of the 1944 
income tax return. 

He said that he didn’t have it there, that it was 
home and that he would bring it down on a later 
occasion. 

We asked him if all of the income which he had 
received was recorded on the books of the Acme 
Meat Company, and he said yes, it was. 

We asked him if he had ever been required to 
pav to other people amounts which he had not re- 
corded on his books and he said no. 

We questioned him a little further and finally he 
said yes, there were some amounts that were paid 
over that are on [904] the books. 

Mr. Robnett: If the Court please, although this 
is conversation I move to strike this testimony on 
the ground that this witness is now testifying as 
to other matters that he talked about in the con- 
versation other than income. He is talking about 
matters of payments by the defendant. 

The Court: That all goes to the general subject 
matter. The objection is overruled. 

The Witness: After he had admitted that he 
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had made such extra payments, I asked him the 
question whether or not he had attempted to pass 
these over-payments on to his own customers, and 
he said no, he hadn’t, that all of his income was 
recorded on his invoices and on his hooks and rec- 
ords. 

He then asked me hypothetically, he said to me, 
‘Supposing the Government inspector had graded 
A meat, meat which I had paid A prices for, as B 
meat’’—I wish to change that. 

The question was cast in a hypothetical manner. 
He said, ‘‘If a packer found himself in a situation 
where he had bonght meat at A prices and the 
grader had graded it as B, if he attempted to pass 
this price on to his customers and if he admitted 
such a thing to the Bureau of Internal Revenue, 
would they in that event come in and attempt to 
determine his income on the presumption that all 
such sales had been made on this basis?”’ 

And I told him no, that that was not the way that 
we [905] used in arriving at a taxpayer's income. 

IL suggested that the next occasion—I think we 
made an appointment with him for the 22nd of May 
—and I suggested on that occasion that he bring 
his individual income tax return with him and also 
to prepare in the meantime a statement of his pres- 
ent net worth. 

IT think I asked him on that occasion too whether 
or not he and Phillip Himmelfarb were partners, 
and he said no. 

Q. (By Mr. Strong): Now subsequent to May 
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18, did you have a further conversation with the 
defendant Sam Ormont in connection with his in- 
come for the year 1944? 

Mr. Schlick and I—— 
Just say yes or no. A. Yes. 
When did it take place? 
May 23, 1945. 
Where did it take place? 
At the plant of the Acme Meat Company. 
Who was present? 
Mr. Birecher of the Bureau of Internal Rev- 
enue and myself and Mr. Ormont. 


>SrOPoO 


Q. Will you state what conversation took place 
with Mr. Ormont on that occasion respecting the 
income of Ormont for 1944? [906] 

Mr. Katz: Objected to, if the Court please, as 
hearsay as to the defendant Himmelfarb, incem- 
petent, irrelevant and immaterial, and not within 
the issues of this case.. 

The Court: If didn’t hear all of that objection. 

Mr. Strong: It is the same thing. 

The Court: Objection sustained. 

Mr. Robnett: I wish to interpose the same objec- 
tion to this conversation that I did to the prior one. 

The Court: I think it becomes material to know 
who Myr. Bircher was, whether or not he was a 
deputy collector of a special agent. 

-Ts Mr. Bircher the gentleman in the courtroom? 

The Witness: Yes, sir. 

The Court: Was he at that time a special agent 
of the Internal Revenue Bureau? 

The Witness: Yes, sir. 
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The Court: In your conversation with Mr. 
Ormont at that time did either you or Mr. Bircher 
state to him that he need not answer any questions 
or that if he did any questions he might answer, lis 
answers might be used against him or any informa- 
tion he gave? 

The Witness: On that oceasion I don’t remember 
any such warning having been given to Mr. Ormont. 

The Court: Your best recollection is that it 
was not? 

The Witness: My best recollection is that it 
was not. [907] 

The Court: Objection sustained. 

Mr. Stfong: I don’t want to go inte a wiabther, 
but if it is on the basis of no warning T just won't 
go into it. 

The Court: On the basis of no warning and there 
was present an agent authorized under the law and 
the regulations to investigate and investigating 
alleged criminal violations of the law. 

Mr. Strong: There is no evidence that he was 
investigating alleged criminal violations. 

The Court: What was he doing there? 

Mr. Strong: Your Honor took judicial notice 
of a fact which I would like to contradict. IT don’t 
think that the special agent’s duties are solely for 
the purpose of criminal investigation. Thev have 
a lot of other duties wholly unrelated to criminal 
investigations. There is no showing that this was 
with reference to a criminal investigation at all. 
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iife Court: The fact that swe are here today 
shows that it was. 

Mr. Strong: Then I can’t go further beyond 
that. 

Q. Now did you have any conversation subse- 
quent to the date of Mav 23, 19452 That is the one 
to which objection was sustained. Did you have 
any subsequent to that date? IN OS 

Q. When was the subsequent one? 

A. The following day, May 24. [908] 

Q. 19452 A. 1945. 

The Court: Were you at that time still a deputy 
collector? 

The Witness: Yes, sir. 

Q. (By Mr. Strong): You were a deputy col- 
lector until July 1, 1945? 

A. Yes, sir—June 30th. 

@. And where did such conversation on May 
24 take place? 

A. In the office of the intelligence unit on the 


eighth floor of this building. 

Q. Who was present? 

A. Mr. Ormont, Mr. Bircher, Mi. Schlick, a 
deputy collector, and myself, also a deputy collector. 

Q. Was anything said on that occasion to Mr. 
Ormont regarding his rights to testify or not to 


testify ? A. Yes, sir. 
Q. By whom? A. By Mr. Bircher. 
Q. Do you recall what was said? 
A. Yes, sit. 
Q. Will you state what was said? 
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A. Mr. Bircher first asked him if he wanted to 
have an attorney present. [909] 

Q@. Asked whom? 

A. Asked My. Ormont if he wanted to have an 
attorney present. 

Do vou want me to give his rephes or merely the 
questions that were asked, the statements that were 
made? 

The Court: Not his replies but was Mr. Bircher 
said to him concerning his rights. 

The Witness: I see. That was the first occasion 
when these announcements were made to Mr. 
Ormont. 

He was also told that he didn’t have to answer 
any of the questions that he didn’t want to, that 
he was not required to answer them, and in connec- 
tion with another matter he was told that anything 
which he said might come out later in open court 
in some subsequent Government proceedings. 

This is my best recollection of it, or the reply to 
vour question. 

Q. (By Myr. Strong): You heard fliat ‘Said, 


didn’t you? A. Yes, sir; I was there. 
Q. And Mr. Ormont was present, that is, this 
Mr. Ormont? A. That Mir. Ormonme 


The Court: Now in response to the first question 
that he was not entitled to an attorney, what did 
Mr. Ormont say ? 

Mr. Katz: Mav I at that point interpose another 
objection, that this conversation is not binding on 
the defendant [910] Himmelfarb ? 
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The Court: And the grounds? 

Mr. Katz: Same grounds. 

The Court: Objection sustained. 

The Witness: Mr. Ormont said he didn’t think 
he needed an attorney to tell the truth, that the 
thing had been bothering him, worrying him, and 
he wanted to get it off his mind so that he could go 
around and look people in the face again. And he 
repeated that he didn’t think he needed an attorney 
to tell the truth. 

Mr. Robnett: If the Court please, move to strike 
out that answer on the ground that it is incom- 
petent, irrelevant and immaterial. That portion of 
it where he said he didn’t think he needed an ai- 
torney to tell the truth might be responsive, but all 
the rest of it I don’t think is in answer to that ques- 
tion. J think it is incompetent. It is improper to 
go into it at this time. There was no such warning 
that I think the law contemplates of his rights in 
this matter. And as to the fact that they might 
use it at the time against him, he said that Mr. 
Bircher said in connection with some other matter, 
some matter. He didn’t tell him as to this partic- 
ular one, if I understand his answer. I don’t know 
what the other matter was, but that is the wav I 
got the answer to the original question. 

The Court: Some subsequent court proceedings, 
he said. [911] 

Mr. Robnett: Yes, but I think if the answer 
were reread as to what Mr. Bircher was supposed 
to have told him, I think vou will find that he said 
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that Mr. Bircher told him in connection with some 
other matter. 

Q. (By Mr. Strong): Is that what Mr. Bircher 
said, in connection with some other matter? 

Mr. Robnett: Wait a minute. I think we should 
have the answer read. 

The Court: Yes, I think so. 


(The record referred to was read by the re- 
porter as follows: 


(*@. Will you state what was said? 

(‘A. Mr. Birecher first asked him if he 
wanted to have an attorney present. 

(“Q. Asked whom? 

(‘A. Asked Mr. Ormont if he wanted to 
have an attorney present. 

(‘Do vou want me to give his replies or 
merely the questions that were asked, the state- 
ments that were made? 

(“The Court: Not his replies but what Mr. 
Bircher said to him concerning his rights. 

(‘The Witness: I see. That was the first 
occasion when these announcements were made 
ropa. [912] 

(‘He was also told that he didn’t have to 
answer anv of the questions that he didn“t want 
to, that he was not required to answer them, 
and in connection with another matter he was 
told that anything which he said might come 
out later in open court in some subsequent Gov- 
ernment proceedings. 
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(“This is my best recollection of it, or the 
reply to your question.’’) 


Mr. Robnett: Do you see what I mean, your 
Honor? 

The Court: Yes, I do. 

That is all that was said to him concerning his 
rights? 

The Witness: I think, your Honor, before we 
launched into a discussion of Mr. Ormont’s income 
tax liability, Mr. Bircher said, ‘‘ All right, then, we 
will go on and ask vou questions and if you don’t 
want to answer any of them just don’t answer it, 
just say so and we will go on to the next question.”’ 

The Court: That is all? 

The Witness: Yes, sir. 

Mr. Robnett: Now I urge the force of my objec- 
tion, your Honor, that he wasn’t warned that any- 
thing would be used against him. He is entitled to 
be warned as to that. Merely telling a man that 
he doesn’t have to answer is one thing, and if you 
tell him if he does answer it will be used against 
him is another thing. [913] 

Mr. Strong: That is what they told him, your 
Honor. 

The Court: No. 

Mr. Strong: He told him it would be used against 
him. 

The Court: Well, I think probably it is suf- 
ficient. It is awfully thin though. 

Mr. Strong: Of course it is much heavier than 
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I think it ought to be, but I have to take vour 
Honor’s ruling. 

The Court: The objection is overruled. The 
motion is denied. 

Q. (By Mx. Strong): Will vou state what was 
said to Mr. Ormont and what Mv. Ormont said in 
reply in comection with his income for the year 
1944 on the occasion to which you have just re- 
ferred? 

Mr. Katz: It is understood, if the Court please, 
that the objection goes to all of this wintess’ testi- 
mony relating to these conversations with Mr. 
Ormont? 

Mr. Strong: So stipulated. 

The Coutt: That isemght. The guryyvell we 
instructed to disregard it as to the defendant 
Philhp Himmelfarb. 

Mr. Robnett: And mav it be understood that 
the objection that I have made, that I have a run- 
ning objection to all of this too on the grounds that 
I have stated ? 

The Court: Yes, and it will be deemed that on 
hehalf of the defendant Ormont the objection shall 
have been made to each and every question concern- 
ing the conversation without [914] repeating it. 

wir Grower: Thank pom. 

Mr. Strong: Does vour Honor want to start the 
conversation now or start a recess? 

The Court: We will have a short recess. Re- 
member the admonition. 

(Short reeess.) [915] 
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Mr. Strong: So stipulated. 

The Court: The question is what was said. 

The Witness: This was on the occasion of the 
24th 

The Court: The interview in the office of Mr. 
Bircher. 

@. (By Mr. Strong): On the 24th. 

A. After the conversations which I have re- 


ported here just a minnte ago in relation to warn- 
ing Mr. Ormont 
Mr. Robnett: Speak louder, please. 
A. After the conversations took place that I 
have just recounted a few minutes ago in regard 
to warning Mr. Ormont of his constitutional rights, 


Mr. Bircher asked Mr. Ormont to give a brief 
statement of his business history, and he indi- 
cated that he had started in 

Q. Who is ‘‘he,’’ in proper names, give them 
instead of the pronoun. 

A. Mr. Ormont indicated that he had started 
in partnership with Frank Salter in 1931, known 
as the Acme Meat Company, and had continued in 
that partnership until March, 1948, when Mr. Sal- 
ter retired. That he had continued 

Q. Who is he? | 

A. ‘That he, Ormont, had continued to operate 
the Aeme Meat Company as sole proprietor until 
May Ist, 1944, at which time he became associated 
with Mr. Himmelfarb. That he and Himmelfarb 
had a verbal agreement to share the legitimate [916] 
profits of the Acme Meat Company as follows: The 
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first $24,000 of net profits would be shared equally 
between them, all amounts over of legitimate net 
profit would go to Ormont, and in addition to that 
he said, Ormont said, that they had an agreement 
to share the collection of overcharges from the 
operations of the Acme Meat Company on a fifty- 
fifty basis, and that those operations had started 
May Ist, 1944, and had been discontinued on May 
18, 1945, and that for those years their profit had 
been $35,000 apiece, about. Mr. Bircher asked him 
if he had the exact fignres and he 

Q. Who is he? 

A. Myr. Ormont pulled out a little memo pad, 
a sort of imitation gold fringed, a rather small 
thing, two by four, and in this book was written 
figures. I don’t remember the exact figures, but it 
showed that from May Ist, 1944 until January 5, 
1945 the amount was, roughly, $12,000, and from 
Jannary 6, 1945 until April 30, 1945 the balanee 
was what was remaining of the $35,000—— 

Mr. Robnett: Just a minute. All of this 1945 
the witness testified to is objected to as not within 
the issues in this case. We are only going into the 
1944 investigation. It is improper to put in evidence 
here of any kind, and any other year not involved 
here. It is not eharged in the indietment. The 
charge is as to his income in 1944, and previous 
years; therefore it is incompetent, irrelevant and 


immaterial, and the witness is giving a eonclusion 
as to what some papers [917] show, and not pure 
conversation. 
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The Court: Is that what Mr. Ormont said it 
showed, or did you see the paper? 

A. He produced the paper in response to the 
question as to what was the exact amount of in- 
come which he had received in this fiscal year. 

The Court: Do you mean he handed it to you, 
or did he read that? 

The Witness: He handed it to Mr. Bircher. 

The Court: Did you see it? 

The Witness: Yes, I saw it. 

The Court: I think the conversation is admis- 
sible. 

Mr. Robnett: This is not part of the conversa- 
tion. It is not responsive to the question. 

The Court: I think it is part of the conversa- 
tion. Suppose he had just chosen to write his an- 
swers. 

Mr. Strong: I think it is what he did. The 
question is as to what he did. 

The Court: That’s his answer to the question, 
when he hands him a piece of paper. The objection 
will be overruled. At the appropriate time I will, 
of course, instruct the jury that they are to regard 
all oral admissions of the defendant with caution, 
other than those received or made by him on the 
witness stand. 

Mr. Strong: Go ahead. [918] 

A. He 

Q. Who was he? 

A. Mr. Ormont then gave, at Mr. Bircher’s re- 
quest, gave a piece of paper from the notebook 
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that he had the original notation in, and this piece 
of paper Mr. Bircher copied the figures, showing 
the breakdown of the income as it had been re- 
ceived as between 1944 and 1945; and Mr. Ormont 
said that he had already filed a fiscal year return 
covering the amounts which were shown on that 
paper, and Mr. Bireher asked him: When did you 
file it? And he said it was filed today. Then Mr. 
Bireher asked him if there was any way that we 
eould verify these amounts, or would we have to 
accept the figures which he gave? 

Q. Who is he? 

A. Which he, Mr. Ormont, gave. May I stipu- 
late that hereafter he 

Mr. Strong: No, there are too many people 


present. 

The Court: Yes, I think that is right, [919] 

The Witness: Mr. Ormont was asked if there 
Was any way that we could verify the amounts of 
money that had been received or would we have 
to acee;t the figures which he, Mr. Ormont, gave us. 

Mr. Ormont said, no, there wasn’t any way that 
he could give us to verify the amounts, that no 
record had been ‘kept of it except that they would 
write down the amount that they had aceumulated 
to date and when they accumulated an additional] 
amount they would throw away the old piece of 
paper and retain only the current one which showed 
the ameunts collected up to date. 
_ Ma. Bireher ‘asked him what the origin of the 


. i] 


us. United States of America 1039 


(Testimony of Samuel J. Phoebus.) 
funds was, and he said that they were collections 
from customers of Acme Meat Company. 

So Mr. Bircher asked Mr. Ormont if he could 
give us the names of a few customers that we might 
go to to verify it, and Mr. Ormont said that he 
didn’t see any use in giving us the names of the 
customers because they wouldn’t provide any basis 
for verification; that the prices charged these peo- 
ple fluctuated, there was no uniform charge per 
pound made for these overcharges, and that some- 
times no charges were made to a customer. 

At the beginning of this interview, after Mr. 
Bireher told Mr. Ormont that any time he wanted 
to stop and didn’t want to answer a question that 
he should tell us, why Mr. Bircher told him that 
we would prepare, as we went only, notations [920] 
as to what he said with the view of preparing an 
affidavit for Mr. Ormont to sign. 

Mr. Bircher asked him at that time if he minded 
if we brought a stenographer in to take a steno- 
graphie record of the interview, and Mr. Ormont 
said that he preferred that a stenographer was not 
sccemt 

So close to the end of the interview Mr. Bircher 
wrote up an affidavit which in general indicateda—— 

The Court: Just a moment. Not what the affi- 
davit was, unless it was communicated to the de- 
fendant. 

The Witness: He sat next to Mr. Bircher at 
the table and they wrote the affidavit sentence by 
sentence and discussed each sentence as it was 
phrased on the affidavit. 
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And of course I don’t remember the affidavit ver- 
batim, but the essence of it was 

Mr. Robnett: Just a moment, if the court please. 
I submit that the affidavit would be the best evi- 
dence. 

The Court: Yes, that is the best evidence. 

Q®. (By Mr. Strong): Mr. Phoebus, do you 
know where the affidavit is? A. Novsim 

@. Did you see it at any time after this time 
that you testified to as being prepared? 

A. Mr. Bircher put it in his brief case. 

Q. Did you see it at any time thereafter? [921] 

A. Yes, I saw it later the same day when he 
went to the Acme Meat Company plant. 

Q. Do you know what happened to the affi- 
davit? A. Yes. 

Q. Will you state what happened? 

A. We were up there imterviewing Mr. Him- 
melfarb in connection with the same matter and 
we were attempting to draft an ffidavit of a simi- 
lar kind that was acceptable to Mr. Himmelfarb 

Mr. Katz: Objected to, if the court please, as 
no proper foundation laid, calling for a conelusion 
of the witness, as to any testimony as to what they 
were trying to do with Mr. Himmelfarb. 

The Court: Yes, that may be stricken. There 
is no foundation. 

Q. (By Mr. Strong): Just tell us what hap- 
pened to the other affidavit. 

The Court: Did you leave it there? 

The Witness: Yes, sir. 
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Q. (By Mr. Strong): State what happened 
to it. 

The Court: Well, he left it there. 

Mr. Strong: He didn’t, your Honor. 

The Court: He just said he left it there. 

The Witness: That is not an exact response, 
your Honor. [922] 

Q. (By My. Strong): Would you explain what 
happened to it? 

The Court: Without explaining any conversa- 
tions with Mr. Himmelfarb. 

MireSenong: That is right. 

The Witness: We were in the office, Mr. 
Bireher, Mr. Sehlick, myself, Mr. Ormont and one 
of the other defendants. 

Mr. Katz: If the Court please, I submit that 
that doesn’t make it any better. 

Mr. Strong: He is just saying who was present. 

The Court: Yes, that is right. 

The Witness: And Mr. Ormont asked Mr. 
Bireher to see the affidavit which he had, he, Mr. 
Ormont, had previously signed in the office of the 
Intelligence Unit, and Mr. Bircher reached into 
his pocket—— 

Mr. Robnett: I object to this on the ground the 
witness keeps speaking of an affidavit. That is a 
conclusion. There is no showing that it was ever 
signed by Mr. Ormont or anything of the kind. 

Mr. Strong: He just said it was. 

The Court: No, he didn’t say it was signed; he 
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said they wrote it sentence by sentence but he 
didn't say it was signed or sworn to. 

Mr. Strong: I think the last statement was that 
it was signed. May I have the record read? [923] 

The Court: Did Mr. Ormont sign it that day 
upstairs? 

The Witness: Yes. sir; he did. 

The Court: Was he sworn? 

The Witness: He was properly sworn. 

The Court: Who swore him? 

The Witness: Mr. Bircher. 
The Court: *‘Properly”’ is a conclusion. 

The Witness: My. Bircher swore him. 

The Court: What did he say? 

The Witness: He asked him to raise his right 
hand and said, ‘‘Do vou solemnly swear that the 
information on this affidavit and the facts set forth 
are correct and true to the best of your know!- 
edge?’ And there was a jurat form on the bhot- 
tom of the affidavit. 

UWewourt: Very well. 

Q. (By Mr. Strong): Now tell us what hap- 
pened to it? 

A. Mr. Grmont asked Mr. Bircher if he could 
take a look at the affidavit which he, My. Ormont, 
had previously signed in the office of the Intelli- 
gence Unit. Mr. Bircher reached into his brief case 
and brought out the affidavit and handed it to Mr. 
Ormont. Mr. Ormont had already in his hand an 
affidavit which had been prepared, tentatively pre- 
pared but not signed, by Mr. Himmelfarb and 


vs. United States of America 1043 


(Testimony of Samuel J. Phoebus.) 

Mr. Katz: Objected to, if the Court please, and 
move to [924] strike on the ground it is Icompe- 
tent, irrelevant and immaterial, with respect to any- 
thing prepared or tentatively prepared by the de- 
fendant Himmelfarb. There is no foundation laid, 
no corpus delicti established. 

The Court: There isn’t any foundation laid for 
that. Go ahead. The jury is instructed to disre- 
gard that statement as to the defendant Himmel- 
fourth, 

The Witness: He took these two documents 

@. (By M:. Strong): Who is he? 

A. He, Mr. Ormont, took these two documents 
and began to fold them up and started to put them 


into his pocket, and Mr. Bircher, seeing what was 
happening to his affidavit, to Mr. Ormont’s affi- 
davit 

Mr. Robnett: I move to strike that out as a 
conclusion. 


The Court: That is a conclusion. 

Q. (By Mr. Strong): State what was done and 
said. . 

A. My. Bircher reached over and took hold of 
the affidavit himself, and there was a_ physical 
tussle which ensued, and in the middle of this physi- 
the tussle Mr. Ormont shook himself violently and 
threw Mr. Bircher back against the wall, and Mr. 
Ormont disappeared out of the door of the office 
and went down to the dock, the slaughtering dock, 
or the loading dock, and that is the last that I saw 
of the affidavit. [925] 
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Q. (By Mr. Strong): Now getting back to the 
conversation which you were having in the office 
earher that day, where you were discussing the 
preparation of this affidavit, will you continue with 
your conversation ? 

A. Yes. Mr. Ormont said that most of these col- 
Jections that were not recorded on the invoices of 
the Acme Meat Company had been collected by Myr. 
Himmelfarb because he, Ormont, was out buying 
stock all day, either in the country or in the stoek- 
vards, and Himmelfarb’s duties required him to 
remain in the plant and therefore that he had 
made the collections, the collections that were not 
recorded on the invoices, he made these himself. 

QM. Who is he? 

A. He, Himmelfarb, had made these collections. 

Mr. Katz: If the Court please, it is my wnder- 
standing that this conversation is all subject to 
the rulings and understandings heretofore made? 

The Court: That is mght, not binding on the 
defendant Atimmelfarb. 

Mr. Strong: Until I ask it to be applied. 

The Court: It is not binding on the defendant 
Hinumelfarb. The jury is instructed to disregard 
it as to the defendant Himmelfarb, as no fonnda- 
tion laid. 

The Witness: I asked Mr. Ormont on this oe- 
easion if the [826] amount of ineome which he 
showed us there was a gross income or a net in- 
eome; that is, whether or not there were any ex- 
penses to this joint enterprise which he elaimed 
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to have had with Mr. Himmelfarb, and he said 
no, that any over-charges which they had been re- 
quired to pay were deducted on the book of the 
Acme Meat Company from the regular operations, 
and that the amount of money which they received 
from their customers was the gross and the net, 
that the gross and the net were the same. 

We told him that we planned to go ont to the 
plant and discuss these matters with Mr. Himmel- 
farb, and he said he had already discussed his plan 
to make a disclosure to us with Himmelfarb and 
that Himmelfarb would be cooperative. 

We asked him where the money went that he. 
collected, the $35,000, and he said that approxi- 
mately $7,000 had been put into his bank account 
in his personal checking account in the Citizens 
Bank ahd that part of the rest, or most of the rest 
had been re-invested in the business. 

He said the collections were made mostly in cur- 
rency. 

@. (By Mr. Strong): Was there any discus- 
sion as to bonds? 

A. Yes, he said 

Q. Who is he? 

A. He, Mr. Ormont, said that he had, that Mr. 
Ormont had, a safety deposit box at Brooklyn and 
Cummings in which he [927] had government bonds 
approximating $90,000. He didn’t refer to these 


necessarily as having their origin from these—— 
Q. Tell us what he said, not what he didn’t. 
A. We asked him about loans from other per- 
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sons, and he said that there were $14,000 or $15,- 
000 shown on the books of the Aeme Meat Company 
as loans from Dora Goldberg, but he, Ormont, said 
that only $6500 of these loans were legitimate, that 
is, that had their origin from his mother. 

IT think that constitutes the essence of the con- 
versation on May 24th. 

@. You didn’t go into the contents of the affi- 
davit ? 

A. The affidavit, the way I remember it, set 
forth the fact that 

Nir. Robnett: I object to that, 1f the court 
please, on the ground that the affidavit would be the 
best evidence. and this is secondary evidenee, in- 


competent, irrelevant and iunmaterial, asking for 
an opinion of the witness as to what it contained. 
They haven't shown but what they have copies. 

The Gomt: Do you have a copy of the affi- 
davit ? 

The Witness: No, sir. 

The Court: Did you make a copy of it? 

her Witness: “No, sim. 

The Court: Did Mr. Bircher to your knowl- 
edge? 

Thea Witmess: No, sir. 

The Court: That was the only copy of the affi- 
davit? [928] 

The Witness: Yes, sir; there was no earbon. 

The Court: It was handwritten ? 

The Witness: It was handwritten; ves, sir. 
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The Court: And that is the handwritten affidavit 
that you took out to the Acme Meat Company ? 
The Witness: Yes. 
The Court: The objection is overruled. 
The Witness: he affidavit set forth that, he, 


Ormont, and Himmelfarb had been operating on a 


? 


fiscal year 
Mr. Katz: If the Court please, in so far as the 
document is offered as against the defendant Him- 
melfarb 
The Court: It is al] the same conversation. 
Mis iKatz: “his, as I understand it, is the con- 


tents of a document. 

Mr. Strong: Same objection. 

The Court: It was conversation before it got on 
the document. 

Mr. Katz: All right, your Honor. 

The Court: It is admissible not against the de- 
fendant Himmelfarb, no foundation has been laid, 
and the jury is instructed again to disregard it. Go 
ahead. 

he Witness: The affidavit set forth that he and 
Himmelfarb had been operating this joint venture 
and collecting overcharees from the customers of the 
Acme Meat Company, and then reproduced the 
amounts which appeared on that slip of paper [929] 
which Ormont gave which contained approximately 
$12,000 received by Ormont in 1944 and #23,000 in 
1945, and set forth further that both of them, each 
of them, had received this amount. 
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It set forth that no books and records had been 
kept with respect to these amounts, and that it was 
not reported on the 1944 income tax return. [930] 

Q. I have now placed before you various docu- 
ments, bank records, the record of Merrill 
Lyneh 

The Court: And so forth. 

Q. (By Mr. Strong): And so forth, and other 
documents, and I also place before you Govern- 
ment’s Exhibit 40 for identification, the working 
papers, and I will ask vou 


The Court: That is, the working papers of the 
witness Eustice ? 

Mr. Strong: The witness Eustice, and vou will 
find in those working papers red place markers. 
Will you turn to each of those pages and state 
whether those pages which have those markers were 
prepared by you? 

A. Shall I replace the markers? 

Q. Yes, leave them there. May we have him put 
an X on there? That is what I suggested originally. 
They may get lost. 

Yes, you can put an X on there. We have a lot 
of markers. You can put an X on there, and it won't 
come out. And put your initials on each of the 
pages. 

A. In the left-hand corner? 

The Conrt: You might leave the marker there, 
so counsel in the trial can readily find the page with- 
out too much effort. 
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The Witness: Do you want me to state, as I mark 
ny initials on it, the document?’ 

Mr. Strong: Yes, please. 

A. The eapital account of Sam Ormont from 
January 5, 1931 through March 31, 1943. This I 
eopied from the books of the Acme Meat Company, 
in their office. The entire page is not written by me, 
but merely the figures. 

Q. Will vou circle in red the part you wrote? 

A. Talso copied the withdrawal account of Sam 
Ormont, described on the top of my work sheet as 
summary from March 6, 1937 until March 31, 1948. 

Mr. Robnett: Just a minute, your Honor. I 
would like to move to strike out the answer for the 
purpose of objecting on the ground that this evi- 
dence is incompetent, irrelevant and mminaterial, and 
there is no proper foundation laid for it. 

The Court: He is not offering them in evidence 
yet. 

Mr. Robnett: He is telling what he did copy. He 
is putting evidence in that he copied certain things, 
withdrawals, and certain things. I think it would 
become evidence, the way he is marking it. If he 
would just mark the document, without designating 
what they are. If he is going to tell what they are, 
he is putting in evidence here that there were some 
things that he copied. 

The Court: He is not giving the contents of the 
document. It is like saying: Well J painted a pic- 
ture. You have the painting hanging in front of the 
jury, but the picture is against the wall. Until the 
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jury sees the picture, how are [932] thev going to 
tell that it is what somebody painted ? 

Mr. Robnett: That is true; but I figure that what 
he says he copied, that he copied certain things of 
record. the records would be the best evidence. It is 
secondary, and secondly, if the records were ob- 
tained from the defendants 

The Court: He will have to lay foundation im 
order to offer their contents, This is preliminary, I 
suppose, to such an effort. 

My. Strong: Yes. 

The Witness: Next is a capital account of Frank 
Salter, which I copied, from January 5, 1931 until 
Mareh 31, 1948. 

Q. Will vou circle that in red, please ? 


A. The whole page is what I copied. There are 
no other figures on there. The next is an aeeount 
described as Sam Ormont and Frank Salter, doing 
business as the Acme Meat Company. It is a trial 
balance, and copies of the balances in the accounts 
as of December 31, 1941. The same sort of a doeu- 
ment, except that it refers to the trial balanee for 
the period ended as of December 31, 1942. And an- 
other as of March 31, 1943. This is a record of the 
commercial account of Sam Ormont with the 
Security First National Bank in Huntington Park, 
eovering the period March 15, 1932 until December 
8, 1934. This is the commercial account of Sam 
Ormont in the Security First National Bank, Hunt- 
ington Park, from January 8, 1940 through April 
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28, 1945. I am [9383] marking out the portions that 
are Mr. Eustice’s handwriting. 

Q. Why don’t you circle the ones that are in 
yours ? 

A. Because in this case mine constitute most of 
the writing on the page. This is the transeript of 
Sam Orment’s commercial account with the First 
National Bank of Vernon. It covers the period from 
December 31, 1930 to April 18, 1931. That is all. 

@. Are there any pages left with markers which 
you did not initial? 

A. No, si, I don’t think so. 

Q. Look at it and make sure, please. 

A. That’s all, 

Q. Did you have any discussion with the de- 
fendant Sam Ormont on May 25, 1945? 

Ae) ese sii’. 

Q. Who was present? 

&. Mr, Malin, Mr. Bircher, Mr Slick and my- 


Q. Was Sh. Ormont there? 

A. Mr. Ormont was there. 

Mr. Robnett: What date was that? 

Mr. Strong: May 25. 

Q. What vear? A, 1945. 

@. And where did the discussion take place? 

A. In one of the booths close to the safe [93+] 
deposit boxes at the Bank of America, Brooklyn 
and Cummings. 

Q. Will you state what was said by Mr. Ormont 
and by you? 
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Mr. Katz: Same objection, if the Court please. 

The Court: Same ruling. 

Q. (By Mr. Strong). Abont bonds. Did you 
discuss bonds? 

A. Ma. Ormont had the bonds, which Mr. Malin 
was preparing the list of, and we would go through 
—Mr. Ormont would read or look at the bond, and 
hand it to me or to Mr. Bircher, and he in turn 
would read it to Mr. Malin, who would write it 
down. And he remarked—Mr. Ormont volunteered 
the statement, when he read that the bonds were in 
the name of his mother and himself,—he volunteered 
the statement that he had done that merely for con- 
vemence; that vou could never tell what might hap- 
pen to you; so that there would not be any trouble 
in case of death, he had put his mother’s name on 
the bonds. We came across one or two bonds which 
showed the name of Mr. Ormont only, and he asked 
us if we knew whether he could have his mother 
added there as a co-tenant of the bond, without it 
affecting the holding period or rate of interest 
aceruing on the bond. [935] 

Q. I show you Government’s Exhibit 42 again 
and ask you whether this was the list that was being 
prepared on that occasion. 

A. Yes, sir; this was the list. 

The Court: Was it all prepared on that occa- 
sion? 

The Witness: Yes, sir. 

The Court: Who is Mr. Mailin? Was he another 
agent? 
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The Witness: No, he is a certified public account- 
ant and employed 

The Court: I remember, a certified public ac- 
countant. 

Q. (By Mr. Strong): Did you bring Mr. Mailin 
in? A. No, sir. 

Q. Who did? 

Mr. Robnett: Objected to as asking for an 
opinion of the witness. 

Mr. Strong: If he knows. 

The Court: That does call for a conclusion. The 
objection is sustained. Who brought him in ealls for 


a conclusion. 

Mr. Strong: He might know. 

The Court: He might have come in with some- 
body but that doesn’t necessarily mean that they 
brought him. 

Q. (By Mr. Strong): Did he come with any- 


body? A. Yes. #936] 

Q. Who? 

A. He came in with Mr. Ormont. 

Q. Did Mr. Ormont say anything to Mr. Mailin? 

A No: 

@. Had you met Mr. Mailin before? 

A. Yes. 

Q. Did he come in with anybody on the prior 
occasion ? A. No, siv. 


Mr. Strong: May I have a minute to look 
through my notes? I may be finished. Also I am 
tired because one of my children had a nightmare 
last night and kept me up half the night. 
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The Court: You mean you are moving for a 
recess ? 

Mr. Strong: I would like to. I will just look 
through my notes and if I have no more questions 
then I will end with this witness and that will be a 
good place to stop, if your Honor doesn’t mind. 

The Court: Very well, 

Mr. Strong: I guess that is all, your Honor. 

The Court: Recess until 10:00 o'clock tomorrow 
morning. Tomorrow is Friday, and we will plan, if 
we do not finish tomorrow, to recess until the follow- 
ing Tuesday at 10:00 o’clock so yon can make your 
plans over the weekend. 

Recess until 10:00 o'clock tomorrow. 


(Whereupon, at 4:00 o'clock p. m., an ad- 
journment was taken until 10:00 o’clock a. m., 
Friday, June 6, 1945.) 


Los Angeles, California, Friday, Jime 6, 1947 
10:00 A. M. 


The Court: The usual stipulation ? 

Mr. Strong: So stipulated. 

Mr. Robnett: So stipulated. 

Mr. Strong: No further questions. 

Mr. Robnett: If the Court please, and counsel, 
I have just discovered an omission in the type- 
written transeripts and have checked it with the 
reporter’s notes. The correction is on the top of page 
917. ‘he correction, as I understand it on that line 
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after the word ‘‘follows’’ should be: ‘‘The first 
$24,000 of net profits would be shared equally be- 
tween them.’’ Then there is something to be added 
to that, and I am going to ask the reporter to look 
at his notes so that we can make the addition. I will 
ask him to read the entire answer. 

The Court: Not the entire answer. It is a long 
answer. 

The Reporter: After the words ‘‘as follows’’ it 
should read: 


“The first $24,000 of net profits would be 
shared equally between them. All amounts over, 
of Jegitimate net profits, would go to Ormont.”’ 


The Court: Verv well. ' 

Mr. Strong: I understand that is correct. 

The Court: The motion to correct the transcript 
is eranted. I have made the appropriate, and I hope 
legible notation on the Clerk’s transcript, the [941] 
official transcript. 

Mr. Robnett: Thank youn. 


SAMUEL J. PHOEBUS 


the witness on the stand at the time of the adjourn- 
ment, being previously duly sworn, resumed the 
stand and testified as follows: 


Cross-Examination 
By Mr. Rohbnett: 
(). Mr. Phoebus, as I understand from your tes- 


timony, you were employed by the United States 
Government in the Internal Revenue Department 
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thereof, up to July Ist, 1944, as what is known as a 
Deputy Collector? 

The Court: 1945, was it not? 

The Witness: 1945. 

Mr. Robnett: Pardon me. 1945. 

A. That is correct, yes, sir. 

Q. How long had you been such Deputy Col- 
lector? 

A. Since August 27, 1942. 

Q. I don’t know anything about the duties of 
the different officers. Maybe some of the jurors 
don’t. Will you tell me what your duties were as 
Deputy Collector? 

A. We call on taxpayers for delinquent taxes, 
by means of information which is obtained from the 
files of the Collector’s office, and, to determine 
whether or not there were any delinquent taxes. I 
believe that fairly sums it up. There are other duties 
of the Collector’s office which I was never [942] 
assigned to, where they collect taxes which have 
been assessed. That is, which have been recorded on 
the records as being due, but have not been paid. I 
Was never assigned to that part of the Collector’s 
duties, but that was part of the function of the Field 
Division of the entire office. 

Q. Asa Deputy, were you also, or did yon have 
duties to make investigations concerning taxpayers’ 
reports? 

A. In the sense that every inquiry into the tax- 
payer’s liability is an investigation, in that sense, 
yes, sir, I did. 
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Q. To the extent only of inquiring into the tax- 
payer’s liability, is that mght? 

A. Yes, sir. 

Q. You say that you received an assignment to 
make an investigation of Mr. Ormont’s tax returns 
for 1944, is that correct ? A. Yes, Site 

Q. And from whom do you receive such assign- 
ments, or from whom did you receive this assign- 
ment? 

A. My group chief in the Collector’s office, Ray- 
mond Kirklghter. 

Q. Without such assignment from your group: 
chief you would not have been authorized to make 
anv investigation, is that correct? 

Mr. Strong: I object to that as calling for a con- 
clusion. 

The Court: It is preliminary. In other words, 
you don’t [943] just reach in and grab a file and go 
out and choose vour own work? 

A. No, sir, not exactly. [944] 

Q. (By Mr. Robnett): Was it your understand- 
ing that you would not or had no authority to make 
any investigation of Mr. Ormont’s 1944 tax returns 
without a special assignment from your group chief ? 

A. It is not my understanding that I would need 
a special assignment. 

Q. But vou did have in this case, didn’t you? 

A. In this case I was assigned to investigate cer- 
tain meat packers in the Vernon district. 

@. You weren’t assigned then just to investigate 
this particular defendant? 
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A. He among others in a group. 

@. And that was, as you testified yesterday, that 
assignment was to investigate Mr. Ormont’s returns 
for the calendar year 1944? 

A. Iam not sure but I believe in my testimony 
yesterday I used the phrase ‘‘to determine the cor- 
rect income tax liability,’’ but perhaps you are right. 

Q. No, I understood your testimony, which is on 
page 896 of the transcript, line 14, you stated, ‘‘I 
had an assignment at that time to make an investi- 
gation of the income tax returns of Mr. Ormont and 
Mr. Himmelfarb for the year 1944.”’ 

A. That is correct. 

Q. Now you went down and saw Mr. Ormont, 
you say, after that assignment? [945] 

A. Yes, sir. 

Q. And you told Mr. Ormont that you had been 
assigned to make an examination of his income tax 
returns at that time, didn’t you? 

A. Yes, sir. 

Q. You didn’t tell him that you were assigned 
to make an examination of his 1944 return only, did 
you? \ 

A. I might have used the general phrase, ‘‘we 
want to determine whether or not you have paid all 
the taxes that are due.’’ You see, that is the function 
of the collector’s office, the deputy collector’s office. 

Q. But I want to know what you said to him. 
What do you say now that you said to Mr. Ormont 
when you saw him on May 18th? 
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A. I believe I told him that we wanted to deter- 
mine if he had paid his proper taxes. 

Q. You think that is the wording you used, do 
you? A. Yes, sir. 

Q. By the way, you say that on the Ist of July 
you became a special agent? 

pee cs, sit; 1945. 


Q. I should say 1945. AG es sit: 
Q. You assumed those duties on the Ist day of 
July, 1945? A. Yes, sir. [946] 


Q. Was that assignment to that position a pro- 
motion or a demotion ? 

A. I considered it a promotion. 

Q. Now as special agent, what were the duties 
assigned to you? 

The Court: You mean what are the duties as- 
signed generally to special agents? 

Mr. Robnett: Well, perhaps that would be just 
as well. 

The Court: Or to him specifically ? 

Q. (By Mr. Robnett): If there were any spe- 
cial duties assigned to you specifically, I would like 
to have you state them. 

The Court: Here is the law on the subject, Sec- 
tion 3654, Title 26: 


‘‘Every Internal Revenue agent (1 take it 
that includes special agents) shall see that all 
laws and regulations relating to the collection 
of Internal Revenue taxes are faithfully exe- 
cuted and complied with, and shall aid in the 
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prevention, detection and punishment of any 
frauds in relation thereto.”’ 


Incidentally, there is a similar power given to the 
collector by Section 3654 and lke authority to 
deputy collectors. [947] 

Mr. Robnett: I see. Thank vou, your Honor. 

Q. Now you testified yesterday concerning a con- 
versation at which you were present in this building, 
and I believe it took place on the 24th day of May, 
1945, is that correct. A. Yes, sir. 

@. Will vou tell me all parties who were present 
at that conversation ? 

A. My. Ormont, Special Agent Bircher, Deputy 
Collector Schlick and myself. I was a deputy col- 
lector at that time. 

You were the only persons present, were you ? 
Vesasir. 


Q 
A 
Q. That room was on what floor of this building? 
A. The eighth floor. 
Q@. What size room was it? 
A. I would sav an area about the size of the 
jury box. the entire jury box. 

Q. And it was an enclosed room, was it? 

A. There is a door but the door was open. 

Q. The door was open? 

A. And there are two windows. 

Q. Were they both open? 

A. Both windows? 

Q. I mean the door. IT thought you said there 
were two doors. [948] 

A. The door was open. 
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Q. Where did it open to, into another room or 
into a corridor? 

A. Into a corridor, part of the suite of offices of 
the intelhgence unit. 

Q. Now prior to that had you not requested Mr. 
Ormont to come up there to that room? | 

A. Yes. 

Q. And at the time vou requested him to come up 
there, I will ask if he didn’t ask you if it would be 
all right for him to bring his attorney? 

A. I don’t remember him having asked that 
question. 

Q. Will vou say he did not ask that? 

A. No, I wouldn't say he did not ask it. 

Q. I will ask vou if at that time, after he had 
asked that question, if you didn’t tell him that you 
wanted him to come alone? i 

A. That is definitely not true, sir. 

Q. Did vou tell him anything of the kind? 

A. No, sir. 

Q. Now in testifying to the conversation which 
you gave yesterday, did you give us all the conver- 
sation ? A. No, sir. 3 

Q. Will you give us the parts vou omitted 2?’ 

A. TI omitted no part purposely, sir. [949] ° 

Q. I didn’t say you did purposely. | 

A. I omitted no part that I didn’t remember. I 
attempted to repeat the conversation to the best of 
my recollection. 

@. As to all that you remember? 

A. Yes, sir. 
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Q. But you are satified there were some parts 
that you didn’t remember ? 

Mr. Strong: He didn’t say that, your Honor. 

The Court: He is asking him. 

The Witness: Well, if you will give me a 
moment to think I might think of something that I 
did not say, I mean which I didn’t say here yester- 
day but whieh I now remember. 

Q. (By Mr. Robnett): I understood you a 
moment ago to say that you didn’t give us all the 
eonversation. I thought you had not remembered 
some of it. 

A. I haven’t got a photographie mind. I don’t 
remember everything that was said there, no, sir, I 
don’t. It wouldn’t be fair to say that I did. 

Q. Did you make any notes of the conversation 


yourself ? A, Ses, sin: 
Q. What? A. Yes, sir; I did. [950] 
Q. And you retained those notes, did you? 
A. Wes, sir. 
Q. When did you make them? 
A. Shortly after, a day after the incident 


oecurred, and in the ease of the interview there on 
May 24, 1945 I made them as the interview was 
going on. 

Q. As it was going on? 

A. Yes, because Mr. Ormont didn’t want a stenog- 
rapher present. We felt that we wanted a record. 

Q. And you have prior to testifying here re- 
freshed your memory from those notes ? 

A. Yes, sir. 
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Q. Did you refresh your memory yesterday be- 
fore you went on the stand from them? 

A. Not yesterday; no sir. 

Q. What day did you? 

A. The day before. 

Q. Have you those notes with you? 
A. No, sir. 

Q. Where are they? 

A. They are in the office. 

@. You left them? 

A. I believe they are in the office. 

Q. Now did you also, prior to testifying yester- 
day, go over that conversation with Mr. Bircher? 

eee No, sir. 

Q. At any time prior to coming on the witness 
stand. 

A. Oh, yes, prior to coming on the witness stand. 

The Court: But not yesterday ? 

The Witness: Not yesterday; no, sir. 

Q. (By Mr. Robnett): How long prior to com- 
ing onto the stand? A. A month. 

Q. You haven’t gone over that conversation with 
Mr. Bircher within the last month then? 

A. No, sir. 

Q. Did you also go over that conversation with 
Mr. Schlick—was the other gentleman present, did 
you say? a MES. SUP: 

Q. Have you gone over that conversation with 
him? Yes, sir. 

Q. How recently? 

A. I would say about a month ago too. 
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Q. What was your reason for going over the con- 
versation with those two gentlemen if you had notes 
on it? 

The Court: If you had what? 

Mr. Robnett: If vou had notes of the conver- 
sations. 

The Witness: More or less an exchange of ideas. 

Q. (By Mr. Robnett): As to what had trans- 
pired ? A. Yes, sir. [952] 

Q. And some of the testimony you gave yester- 
day, was that based upon that exchange of ideas in 
that review of that conversation with those gentle- 
men ? A. No, sir, 2 don’ttbink se 

Q. Yon didn’t gain anything at all from them 
on your discussions with them as to the conversa- 
tion ? A. . don't think so. 

Q. Now at that conversation I will ask you if 
Mr. Ormond didn’t tell you that, so far as he was 
coneerned, he had nothing to hide in connection 
with his income tax reports, he thought they were 
all correct; did he make that statement or any state- 
ment of that sort to von? 

A. Are you referring now to the interview on 
May 24, 1945? 

Q. Yes. 

A. I don’t remember him making that state- 
ment; no, sir. 

Q. Do you remember him making that statement 
to you or any similar statement? 

A. Wo, sm 

Q. I will ask you also if on that 24th day of 
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May, 1945 at that conference if Mr. Ormont didn’t 
tell you, and the other gentlemen present, that he. 
wanted to cooperate in any way in connection with 
the matter at hand and if they found that he owed 
any taxes they would send him a bill for it, [953] 
show him where he owed it, and he would be very 
glad to pay? 

A. Yes, I think he did say that; yes, sir. 

Q. Do you know [954] of any bill ever being sent 
to him after that? . 

A. No, sir, I do not know of any bill. 

Q. Now, in connection with the amount that you 
testified to yesterday that Mr. Ormont said he and 
Mr. Himmelfarb had received and divided, amount- 
ing to about $35,000 apiece, I will ask you if Mr. 
Ormont didn’t tell you that that money came from 
cattle brokerage deals? eNO sit: 

Q. He did not make any such statement? 

A. No, sir. 

Q. Was that statement, or any similar statement, 
ever made to you by Mr. Ormont? - 

A. No, sir. 

@. Never mentioned ? A. No, sir. 

@. He did tell you, did he not, in that conversa- 
tion, the first conversation you had, that ever since he 
and Mr. Salter had dissolved their partnership m 
1943, I believe, that he, Mr. Ormont, had been the 
sole owner of the Acme Meat Company, and that he, 
as sole owner, was doing business under the fictitious 
name of Acme Meat Company ? 


1066 Philip Himmelfarb, Sam Ormont 


(Testimony of Samuel J. Phoebus.) 

A. On the occasion of May 24—do you want me 
to tell you what he said? 

Q. No, I am just asking you if he didn’t tell 
you that? [955] 

A. Not on the oceasion of May 24th, no sir. 

Q. Did he at any time tell you that? 

A. Yes. He inferred it. He replied, in response 
to a question,—he said: These transactions could 
have been from sources other than from eustomers 
of the Acme Meat Company. 

The Court: I think you are talking about a dif- 
ferent thing. 

Mr. Robnett: I move to strike out the answer as 
clearly not responsive. 

The Witness: I thought he asked me if there 
was any other occasion. 

Mr. Strong: He said at any time. 

The Court: The witness is talking about the last 
previous question counsel asked him. 

The Witness: Iam sorry, sir. 

The Court: I think you had better read the 
question. 

Mr. Robnett: I would like to have that stricken. 

The Court: It may be stricken, and the jury 
instructed to disregard it. Will vou read that, Mr. 
Reporter, the last question ? 

(Question read by the reporter. ) 

A. The answer to that question is yes. 

Mr. Robnett: Thank you. 

Q. Now, he also told you, did he not, that he 
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and Mr. [956] Himmelfarb were not ¢o- ae m 
the Acme Meat Company ? a 
A. His answer was evasive in this bin ei any 
and qualified. 
Q. Just answer the question: Did he tell you, 


or did he not? A. No. 
Mr. Strong: I submit that he can’t answer it 
yes or no. 


The Court: He has answered it. He said no. 

Mr. Strong: Obviously his previous answer 
shows that ‘‘No’’ is not the full statement. 

The Court: The witness has answered the ques- 
tion. 

Q. (By Myr. Robnett): On the 24th of May, 
1945, at the conference you have testified concern- 
ing, isn’t it true that Mr. Ormont told you gentle- 
men at that time, so far as the Acme Meat Company 
was concerned 

The Court: Which one is this, May 24th? 

Mr. Robnett: Yes—that the only position that 
Mr. Himmelfarb had with him, or with his com- 
pany, the Acme Meat Company, was as an em- 
ployee? . 

The Witness: Will you repeat the question ? 

(Question read by the reporter. ) 

A. That was qualified too. The answer to that 
is no. 

Q. He did not tell you that? A. No. [957] 

The Court: Did he convey that idea to you by 
language other than what counsel has used ? 
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The Witness: I can explain. It won’t be re- 
sponsive to his question. 

The Court: Do you want to explain it? 

The Witness: I do want to explain it, yes. 

The Court: Go ahead. 

The Witness: He said that he preferred that 
the association be known as something other than 
a partnership, because of the jeopardy it would 
place him in so far as the slaughtering license, and 
so far as his subsidy to the R.F.C. was concerned, 
and for that reason they had established the rela- 
tionship of Himmelfarb being an employee. 

Q. (By Mr. Robnett): Did not he tell you, 
either in that conversation, or your first conversa- 
tion with him, that Mr. Himmelfarb was paid a 
salary ? A. Wes, sr 

Q. And didn’t he tell you that he, Mr. Ormont, 
paid social security on Mr. Himmelfarb’s salary? 

A. I don’t remember the question of social secur- 
ity being raised. It might have been. 

q. And did not he tell you that he also carried 
Mr. Himmelfarb under his unemployment insur- 
ance? 

A. The same answer as before. I don’t remem- 
ber. It [958] might have been. 

Q. At that first conference, did he not make 
available to you the records of the Acme Meat Com- 
pany ? 

‘The Court: At that first conference? Which one 
do you eall the first conference ? 
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Mr. Robnett: The very first one. That was on 
the 18th, I believe. 

The Court: That was when Mr. Phoebus visited 
him at his plant? 

Mr. Robnett: Yes. 

The Witness: I don’t think he did, no, sir. 

Q. Didn’t he at one of your visits there? 

A. Subsequently, yes, sir. 

Q. Didn’t he, before he ever came up here for 
the conference on the 24th? 

A. I think he said his books and records were 
in the custody of the Defense Supply Corporation, 
and they were not on the premises at the time. 

Q. Do you say that you did not see any of the 
books and records of the Acme Meat Company be- 
fore the 24th of May, 1945, at which time you had 
a conference here in this building? 

A. I did not say that. 

@. I say, will you say that? 

A. No, I won’t say that. 

Q. You did see those books at one time, didn’t 


you? [959] A. Yes, sir. 

The Court: Did you see them before the 24th 
of May? 

A. Yes, sir. 


Q. (By Mr. Robnett): Did you note from those 
books that Mr. Himmelfarb was carried as an em- 
ployee, and Social Security was paid, and income 
tax withholding was withheld from his salary ? 

Mr. Strong: I object to that. The books are 
the best evidence. This is hearsay. 
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The Court: Objection overruled. 

A. I did not make a detailed examination of 
‘the books at that time, so I don’t know when I saw 
the manner in which the books of the Acme Meat 
Company reflected the participation of Mr. Him- 
melfarb. I don’t know whether it was when I saw 
them before the 24th, or subsequently. 

Q. (By Mr. Robnett): It makes no difference 
‘to me when it was. You did find that that was true, 
did you not? A. Meseesinm 

Q. That the withholding tax was withheld from 
Myr. Himmelfarb’s salary or income from the Aeme 
Meat Company? 

A. I don’t remember havimg checked that par- 
ticular part, the salary part of it. I do remember 
‘having seen the books and records, and that is borne 
out by the work papers that were prepared in 
my presence by Mr. Eustice. [960] 

The Cowt: That is, the books and records re- 
flected him as an emplovee? 

The Witness: Yes, sir. 

Q. (By Mr. Robnett): Is it not true that Mr. 
Ormont at the time you saw him on the 18th of 
May, 1945, and likewise, at the time you saw him on 
the 24th of May, 1945, told you that he would give 
you anything that you wanted in your investigation 
or examination ? 

A. He said so on the 24th. 

Q. And subsequently he did, did he not, ren- 
der the books and records available for your de- 
partment? 
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A. There are two questions in there. Subse- 
quently he did render the books and records of the 
Acme Meat Company for our inspection, yes. 

@. Isn’t it true that at one of the times you 
were down to his place you looked over a number 
of invoices? A. Yes, sir, I did. 

Q. And isn’t it true that those invoices, when 
you received them, were in order, and that you, and 
whoever was with you, took them over to a table, 
or some place, and mixed them all up, and went 
away and left most of them, but took some with 
you? A. Yes, sir. 

Q. It is true, is it not, that Mr. Ormont, on the 
24th [961] day of May, 1945, at the conference where 
all these gentlemen were present—— 

A. May I correct my answer to that previous 
question? It is just a question of good housekeep- 
ing. We put the records back. We did not leave 
them all mixed up. We did take some with us, but 
we put the ones back in order which we left. 

@. You are sure of that now? 

A. Yes, I am sure. 

The Court: You put them back in order, but 
you don’t know whether it was the right order? 

The Witness: The order that I thought they 
were in, your Honor. 

Q. (By Mr. Robnett): Now, Mr. Phoebus, I will 
ask you if, on the 24th day of May, 1945, at this 
conference where all of you gentlemen were present 
here in this building, that you testified concerning, 
if it isn’t true that Mr. Ormont told you that any- 
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thing that was paid to Mr. Himmelfarb by the Acme 
Meat Company was paid to him as compensation 
for his services, or words to that effect? 

No, I can’t remember that. 

You can’t remember that ? A. No. 
You won’t say he didn’t say that? 

That is right, I won’t say he didn’t say it. 
Now didn’t he tell you that he had employed 
Mr. inomeliamb to work for him at the Acme Meat 
Company plant and that he was paying Mr. Him- 
melfarb on a percentage basis of net profits? 

A. I testified vesterday to the effect that the 
first $12,000 of net profits would go to Mr. Himmel- 
farb and the—I will have to reframe that. 

The first $24,000 of legitimate net profits of the 
Acme Meat Company would be divided equally be- 
tween him and Mr. Himmelfarb, and that all 
amounts over that would go to Ormont. 

Q. Did he use the same words vou have used? 
Are you attempting to use his language? 

A. He didn’t use those exact words; no 

Q. He didn’t use the word ‘‘legitimate’’ at all, 
did he? 

A. He did use the word ‘‘legitimate’’; yes, sir. 

Q. You are sure of that? A. Positive. 

Q. Isn’t it a fact that he told you that the 
profits of the Acme Meat Company would be di- 
vided as you have testified, $25,000 would be divided 
between them and anything over that Mr. Ormont 
would get? 


POobeep 
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A. Are you still talking to the word ‘‘legiti- 
mate?”’ 

Q. Iam omitting it in this question and asking 
vou if [963] he didn’t say it without the word ‘‘legi- 
timate.’’ A. No, sir. 

@. He never did? 

A. I don’t believe he did. The phrase was used 
several times and he might have used it one time 
and another. The phrase with the use of the word 
‘legitimate’? in it is the one that impressed me. 

@. I know, but did he use that phrase or some- 
one else in that conference use it? 

Mr. Strong: ‘That has been asked and answered, 
vour Honor. 

The Court: Objection overruled. 

The Witness: He used the phrase. 

Q. (By My. Robnett): Did anyone else in that 
conference use that phrase with the word ‘‘legiti- 
mate ?’’ 

A. Yes, sir, I think after he used it we kept 
using it. 

Q. Not before he used it? 

A. This chronology—I don’t know, I ean’t an- 
swer that question honestly—I don’t know whether 
after the phrase was first used whether it was used 
subsequently by us. I remember that it was used 
subsequently by us and by him, but I have a defi- 
nite recollection that he was the first to use it. 

Q. You do have that? [964] A. Yes, sir. 

Q. Did you mention it in your notes? 

A. Yes, sir. 
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Would you get those notes? 

Could I get them? 

Yes, could you get them? 

I guess I could; yes, sir. 

When could you have them here? 

. I guess I could have them here after recess. 

The Court: Your office is upstairs, is it? 

The Witness: Yes, sir. 

Q. (By Mr. Robnett): Will you do so, please? 

eaves Sit: 

Q. Now didn’t he tell you that as an entirely 
side issue from the Acme Meat Company that on 
the Ist of May, 1944, he and Mr. Himmelfarb en- 
tered into a joint venture? A. "Wespeerr. 

Q. And he told vou that the money, the $35,000 
plus, that he had received was received through that 
joint venture ? ®. Wes: 

Q. And he likewise told you, did he not, that 
they, having entered into that joint venture on 
May 1, 1944, that they decided to and were using 
a fiscal year for accounting for income? [965] 

A. He told me that they had that day filed a re- 
turn on that basis. 

Q. Yes. You subsequently found that they had 
filed such a return, didn’t you? a. We, sit. 

Q. And that is Exhibit 6? You have seen that 
here? 

A. I saw the original return; I didn’t see the 
exhibit. 

The Court: There was part of the question that 
the witness didn’t answer, I believe. 


>OPObO 
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(The record referred to was read by the re- 
porter as set forth above.) 

The Court: I don’t think you answered the 
question, did he tell you that they had decided to 
use a fiscal year because they had started in busi- 
ness on May Ist? 

The Witness: No. 

Q. (By Mr. Robnett): Did he say anything of 
that sort to you? A. Yes. 

@. What did he say to you? 

A. He said they decided to report their income 
on a fiscal year basis. 

Q. That is, as to the joint venture? 

A. As to the joint venture. 

Q. And on the 24th he told you that they had 
filed such a return? [966] 

A. All the conversations about the fiscal year 
and the joint venture took place on the 24th. 

Q. All right. He told you at all times, did he 
not, that the joint venture income was in no way 
entered on the books of the Acme Meat Company ? 

A. He told us that the gross and the net in- 
come were the same and that was put on the joint 
venture return. 

The Court: That doesn’t answer the question. 

Mr. Robnett: Read the question. 

(The question referred to was read by the 
reporter as set forth above.) 

The Witness: ‘To answer that I have to tell you 
what he said. 
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Q. (By Mr. Robnett): Did he say this or didn't 
he? A. No. The answer is no. 

Mr. Strong: May we have the explanation of 
what he said, your Honor, just to keep it in proper 
order? 

Mr. Robnett: I am not asking for what he said. 

The Court: J do not think so. 

Q. (By Mr. Robnett): When vou asked him 
the total amount of income from this jot venture, 
he at that time produced a piece of paper with some 
figures on it, did he not? A. Yes, sir. [967] 

Q. And that is the piece of paper that vou have 
testified concerning and which vou say Mr. Bicher 
took some memorandum from? 

A. He took a sample copy of the page and wrote 
down the amounts as shown on Ormont’s page from 
the same book. 

The Court: Pardon me. By the way, did he tell 
you what this joint venture was? 

The Witness: You mean the business that it was 
engaged in? 

The Court: Yes. 

The Witness: Yes, sir. 

The Court: What was it? 

The Witness: He said that thev were collecting 
overcharges from customers of the Acme Meat Com- 
pany. 

The Court: That was the joint venture? 

The Witness: Yes, sift. 

Q. (By Mr. Robnett): He told you, did he not, 
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that he didn’t do any collecting of any of the joint 


venture money ? A. No. 

Q. He didn’t tell you that? A. No. 

Q. He told you that he collected very little of it, 
if any? A. No. [968] 


Q. He didn’t tell you that? 

A. Not in those words; no. 

The Court: Did he convey that idea to you? 

The Witness: He said most of it was collected 
by Himmelfarb because he was away. 

Q. (By Mr. Robnett): Did he tell you the total 
amount that he said was taken in from the joint 
venture for the fiscal year beginning May 1, 1944, 


and ending April 30, 1945? A. Yes. 
Q. He gave you that amount, didn’t he? 
A. Yes, sir. 


Q. And he told you that was the amount they 
had filed the joint venture fiscal year return upon? 

A. Yes, sir. 

Q. You had an opportunity when you were ex- 
amining the books of the Acme Meat Company to 
ascertain the names and addresses of the customers 
of the Acme Meat Company, didn’t you? 

eee Veco 

Q. Therefore from and after the 24th day of 
May, 1945, you at all times knew the amount that 
Mr. Ormont said had been collected as a result of 
the joint venture? 

A. Yes, I knew the rough figure. I didn’t know 
the exact amount. It went down to cents. 
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Q. You didn’t put the amount down in your 
notes? [969] 

A. Sedidn’t; no. 

Q. You did have access to the joint venture re- 
turn, the original of Exhibit 6 here in this case? 


A. Yes. 

Q. At all times thereafter, didn’t you? 
A. No. 

Q. What was that? 


A. I didn’t have access to it, no. JI could have 
seen lt but I didn’t have it available to see. 

@. I mean, you in your position had a perfect 
right to go in and look at it at any time you wanted ? 

A. Yes, sir. 

@. And isn’t it true that that sets forth as his 
income from that joint venture the exact amount 
he, on that day, the 24th of May 1945, told you gen- 
tlemen was his income from that souree? 

A. I believe that 1s the exact amount; yes, sir. 

Q. That sum is $35,000—what is it ? 

A. $694.42. 

@. Yes. 

During the subsequent course of your investiga- 
tion you found from the records of the Internal 
Revenue Department, did you not, that Mr. Ormont 
paid the tax in accordance with that $35,000 and 
some reported there? 

A. I found that on September 15th he made his 
estimate [970] consistent with his plan to file this 
income on a fiscal year basis. 

The Court: You mean September 15, 1944? 
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The Witness: 1945. 

The Court: This was filed in 1945, wasn’t it? 

The Witness: Yes, sir. 

Mr. Robnett: That is correct. It is a fiscal year 
report. 

The Court: Did he pay it? That was his ques- 
ion, did he pay the tax? 

The Witness: He paid a small amount of tax in 
March, March 15th, in accordance with the require- 
ments of filing an estimate, and then he paid an- 
other small amount in June and then it was less 
than a thousand dollars on each occasion, and then 
on September 15th he paid in excess of $17,000. 
That is several months after we had started our 
investigation. 

The Court: But he still wants to know, did he 
pay the tax in conformity with that return. 

The Witness: Yes, he did; yes, sir. 

Q. (By Mr. Robnett): I will ask you on what 
you eall these estimates of income that are filed by 
businessmen, isn’t it usual to show estimates small 
at the beginning because the man cannot tell what 
he will have and then increase it as he goes along? 

Mr. Strong: That is speculative, your Honor. 
It is too [971] general. 

The Court: Objection overruled. 

The Witness: No, I wouldn’t say that it was 
usual. Most accountants that I talk to say they: 

Mr. Robnett: Just a moment. 

The Court: If that question is directed to an 
explanation of the witness’ answer which he had 


1080 Phillip Himmelfarb, Sam Ormont 


(Testimony of Samuel J. Phoebus.) 

given to the previous question, other than the ans- 
wer which he said yes, he paid it, the last previous 
answer should be stricken because it was not re- 
sponsive to your question. 

Mr. Robnett: I move to strike it then, your 

ionor. 

The Court: That is the answer where on a cer- 
tain date he paid a small amount and in September 
he paid more. 

Mr. Robnett: I move to strike it. 

The Court: It may be stricken and the jury in- 
structed to disregard it. 

Mr. Strong: Except that it is stipulated and it 
is in evidence. 

The Court: But it ish’t part of Tis gaiswer 16 
this question. 

Mr. Strong: All right. 

Q. (By Mr. Robnett): Now let us go to the 
Acme Meat Company. Mr. Ormont told you, did 
he not, that the Acme Meat Company, which was 
Sam Ormont doing business as Acme Meat Com- 
pany, owned an indebtedness [972] of some $6500 
to his mother for money he had borrowed from her? 

A NEES: 

Mr. Robnett: That is all. Thank you. 

Mr. Strong: Since it is 11:00 o’clock, I wonder 
whether counsel wishes to have the document brought 
down. 

Mr. Robnett: Yes, I would like to have his notes 
when he gets them. 

The Court: Mr. Katz, do you have any questions ? 
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Mr. Katz: No, your Honor. It is my under- 
standing that the testimony of this witness was all 
subject to the original ruling. 

The Court: That is right. 

Mr. Strong: I would like to state that I intend 
to make a motion to apply all the testimony to Mr. 
Himmelfarb. 

The Court: J understand that. 

Mr. Strong: I am making that statement be- 
cause the witness is here for cross examination. 

The Court: We will have a short recess. Re- 
member the admonition. 


(Short recess). [973] 


The Court: The usual stipwlation ? 

Mr. Strong: Yes. 

Mr. Robnett: So stipulated. 

Mr. Strong: I would like the record to show that 
we have turned over the notes to defendant’s coun- 
sel. 

The Court: The notes referred to in the witness’ 
testimony this morning? 

Mr. Strong: Yes. 

Mr. Robnett: The notes that were taken the 24th 
day of May, 1945, by this witness. Mr. Strong has 
agreed to stipulate that nowhere in these notes of 
the witness, of the conference of May 24, 1945, does 
the word “‘legitimate’’ appear, excepting in connec- 
tion with he matter of loans by the defendant’s 
mother, where it says: Loans from mother, $15,000, 
only $6,500 legitimate. That is the only place it: 
appears, is that correct, Mr. Strong? 
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Mr. Strong: So stipulated. 

Mr. Robnett: There is one other question that I 
did want to ask the witness. 

Q. Mr. Phoebus, is it not true that the defendant 
Sam Ormont 

The Court: Pardon me. In addition to those 
notes, did you make a written report? 

The Witness: As Deputy Collector, yes, sir, I 
did. 

The Court: Did you have recourse to that written 
report [974] before yon came on the witness stand, 
for the purpose of refreshing your recollection ? 

The Witness: No. 

Mr. Robnett: He answered no? 

The Court: His answer was no. 

The Witness: No. 

Q. (By Mr. Robnett): You testified about 
going to the safe deposit box at Brooklyn and Cum- 


mings, Los Angeles? A. Wes) sig 

Q. At which box there were some bonds exam- 
ined, is that correct? A. Yes,ssinp 

Q. Did you ascertain in whose name or names 
that box stood? A. “Yes sir. 

Q. Whose? 


“A. It stood in the name of Sam Ormont and, 
I believe, his sister. 

i, Sue Kosdon? A. Sue Kosdon, yes, sir. 

Q. But you do know that it stood in two names? 

A. Two names, yes. 

Q. And you believe that the other person was 
his sister? | 
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A. I believe he said that was his sister. [975] 
Mr. Robnett: That is all. Thank you. I return 
mese to Mr. Strong. 
The Court: Any redirect? 
Mr. Strong: Yes, your Honor. 


Redirect Examination 
By Mr. Strong: 

Q. These notes that we have just been talking 
about, which you said you made at about that con- 
versation, do they contain a verbatim transcript of 
everything that was said? A. No, sir. 

@. And regardless of the notes did the defen- 
dant, Sam Ormont, use the word ‘“‘legitimate’’ in 
his conversation with reference to that portion of 
his income, as you have testified ? 

Mr. Robnett: I object to that as not redirect, if 
the Court please. | 

The Court: Objection sustained. 

Q. (By Mr. Strong): In connection with the 
questions as to whether the books and records of 
the Acme Meat Company which you examined show 
that money was paid to Phillip Himmelfarb as 
salary, you testified that you examined those books 
and records, is that not true? A. Yes, sir. 

Q. And I now show you Government’s Exhibit 
40-B, for identification, and ask you whether this 
exhibit contains the [976] figures and other writ- 
ings on that page which you examined ? — 

Mr. Katz: If the Court please, if this is still 
under and pursuant to the understanding that an 
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objection is interposed, and that it only relates to 
Sam Ormont, I have nothing to say. On the other 
hand, if this is a departure, and counsel intends to 
proceed against the defendant Himmelfarb, I would 
lke to make an objection. 

The Cowt: Are you objecting? 

Mr. Katz: Yes, I am objecting upon the ground 
that it is incompetent, irrelevant and immaterial. 
There is no foundation laid for it. It is hearsay 
against the defendant Himmelfarb. It is not the 
best evidenee. 

Mr. Robnett: I join in the same objeetion as to 
Mr. Ormont. It is incompetent, irrelevant and im- 
material, and not the best evidenee. The books 
themselves are the best evidenee, and it is asking the 
opinion of the witness. No foundation has been 
laid. 

Mr. Strong: The books are the best evidence. 

The Court: As to the defendant Himmelfarb, 
the objection will be sustained. As to the defendant 
Ormont, the objection will be sustained on the 
ground that no foundation has been laid. 

Q. (By Mr. Strong): Did you examine all of 
the books and records with reference to the matter 
which you testified to, the salary matter of Himmel- 
farb, as shown by the books and records? [977] 

Mr. Katz: Same objection, if the Court please. 

The Court: Same ruling. 

Mr. Robnett: I object to that as asking the 
opimon of the witness, as to whether he examined 
all the reeords. 
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The Court: Objection sustained. 

Q. (By Mr. Strong): What records did you 
examine ? 

Mr. Katz: Same objection, if the Court please. 

The Court: Same ruling as to Himmelfarb. 

The Witness: I examined the journals and the 
general ledger. 

Q. (By Mr. Strong): And did you examine a 
page which showed, as you testified on cross exam- 
ination, the money paid as salary to Phillip Him- 
melfarb ? 

Mr. Katz: Same objection, if the Court please. 

Mr. Robnett: Objected to upon the ground that 
it is leading and suggestive, and asking for the con- 
clusion of the witness. The books would be the best 
evidence, and the page thereof would be the best 
evidence of its contents. 

My. Strong: That was my objection when the 
eross-examination was going on, and I was over- 
ruled. 

The Court: You were overruled, and correctly so. 

Mr. Strong: I am not objecting to the overruling. 
I just am pointing it out. [978] 

The Court: There is no duty upon the defendant 
here to produce his books and records. 

Mr. Strong: I don’t say that there is. 

The Court: As to the defendant Himmelfarb, the 
objection to the immediate question is sustained. 
As to the defendant Ormont, the objection will be 
sustained only on the ground that no foundation has 
been laid. And in making my ruling I am taking 
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into consideration the fact that there has been laid 
before the witness Exhibit 40-B. 

Mr. Strong: Yes. 

The Court: ‘To which reference was made in the 
course of asking counsel’s question. [979] 

Mr. Strong: J will remove from the witness 
Exhibit 40-B. Will that remove it from his mind? 

The Court: I am afraid not. 

Mr. Strong: Then I won’t ask any further ques- 
tions on Exhibit 40-B. 

Q. You were asked concerning some invoices 
which you said you took. I will now show you in- 
voices in evidence which are marked Government’s 
Exhibits 38 and 39 and ask you if you took any one 
of these invoices. 

Mr. Katz: If the Court please, I presume now 
we are reverting back to where the understanding 
is that the objection has been made and the same 
ruling with respect to further questions asked by 
Mr. Strong. 

Mr. Strong: At the present time I am not apply- 
ing it to the defendant Himmelfarb. 

The Court: Very well. 

Mr. Katz: He tells me when he is not but I can 
never tell when he is. 

The Court: He is not except when he says he is. 

Mr. Strong: That is right, your Honor. 

Mr. Robnett: I object to the question on the 
ground that it has already been testified to by the 
witness. 

The Court: That is not a valid objection. 
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The Witness: The answer is no. > 

The Court: That is to say, those are none of the 
nvoices [980] or papers which you took ? 

The Witness: That is correct; those are none. 

The Court: Where are the ones you took? Were 
hey ever returned to Mr. Ormont or the Acme Meat’ 
Jompany, or do you know? 

The Witness: I have them. 

The Court: You still have them? 

The Witness: Yes, sir. 

The Court: They have not been returned ? 

The Witness: That is right. My reason for not 
‘eturning—no. You just have them. 

Q@. (By My. Strong): Now you testified that 
luring the conversation the defendant Ormont told 
rou that he was the sole owner and doing business 
is Acme Meat Company. Did the defendant Or- 
nont during that same conversation tell you any- 
hing else about he was the owner? 

Mr. Robnett: I object to that as having been 
rone into on direct, and it is not redirect exam- 
nation. He asked him for the conversation yes- 
erday and he gave it. 

Mr. Strong: It was limited on the question on 
sross-examination to one phase of the conversation. 

Mr. Robnett: I had a right to ask him certain 
hings that were in it. 

The Court: I think counsel is right. The objec- 
ion is [981] sustained. The matter was gone into 
m direct. 

Q. (By Mr. Strong): Now in connection with 
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the discussion at which you said the word ‘‘legi- 
timate income’’ was used, was there any discussion 
as to any other income? 

Mr. Robnett: I object to that as having been 
gone into on direct and it is not redirect examina- 
tion. 

Mr. Strong: It is part of the cross-examination, 
your Honor. 

The Court: I know, but it was not new matter. 

Mr. Strong: I did not understand that I am 
limited to new matter at this point. 

The Court: Yes. 

Mr. Strong: To matter brought out on cross? 

The Court: New matter brought out on cross. 

Mr. Strong: If that is your Honor’s ruling I 
will then confine my questions to that. 

The Court: The objection is sustained. 

So that the jury will have some idea, the rule is 
on redirect examination of a witness by a party 
producing him, on redirect examination he ean only 
ask questions concerning new matter developed on 
cross-examination, so if it has been covered in the 
direct once that is the only chance he has at it. [982] 

'Q. (By Mr. Strong): You were asked whether 
you had access to the names of the customers from 
whom Mr. Ormont said he had received this addi- 
tional income. 

Mr. Robnett: I submit that that is not a state- 
ment of the facts. He was not asked that on cross- 
examination; he was asked if he had access to the 
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eustomers of the Acme Meat Company. That is all 
he was asked. 

The Court: In substance Mr. Strong has stated 
the testimony as I understood it. The objection 1s 
overruled. 

Q. (By Mr. Strong): Did you? 

A. You merely stated that I was asked that. 

The Court: He hasn’t asked a question yet. 

Q. (By Mr. Strong): Did you have access to 
the names of customers who paid any of these addi- 
tional sums ? 

Mr. Robnett: I object to that as asking for an 
opinion of the witness and not redirect examination. 

The Court: It calls for the opinion and coneln- 
sion of the witness. The objection is sustained. 

(). (By Mr. Strong): As to the additional sums 
which you testified Mr. Ormont said he collected as 
part of the joint venture, what books or records 
were made available to you by Mr. Ormont? [983] 

Mr. Robnett: I object to that as not redirect ex- 
amination; incompetent, irrelevant and immaterial. 

The Court: Overruled. 

The Witness: He said that there were no books 
and records, only the slip of paper which he had 
showing the amounts that had been received from 
this source. 

‘The Court: By the way, when you were at the 
Acme Meat Company, did you have access to the 
books and records giving the names of their ecus- 
tomers ? 

The Witness: Yes. 
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The Court: Obviously. You had the invoices of 
course. 

The Witness: Yes. 

Q. (By Mr. Strong): That is the books and 
records with reference to the amounts and cus- 
tomers shown on the books of the Acme Meat Com- 
pany, is that right? 

A. I didn’t understand you. 

Q. The list of customers was with reference to 
those records? 

A. To the regular business of the Acme Meat 
Company. 

Mr. Strong: That is all. 

Mr. Robnett: That is all. 

The Court: Mr. Katz, do you have any cross- 
examination ? 

Mr. Katz: No, your Honor. 

The Court: Very well. You may step down. 


(Witness excused. ) 


The Court: Next witness. 
Mr. Strong: Mr. Malin. 


WILLIAM 8. MALIN 


called as a witness by and in behalf of the Govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


~The Clerk: Your name? 
The Witness: William S. Malin. 


The Clerk: How do you spell your last name? 
The Witness: M-a-l-i-n. 


ovis ce 
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Te Clerk: Your address? 

The Witness: My business address is 6389 South 
Spring Street. | 

The Clerk: Take the stand. 


Direct Examination 
By Mr. Strong: 
Mr. Malin, what is vour occupation ? 
J am a public accountant, sir. 
Certified ? : 
Certified public accountant. 
How long have you been a certified public 
Peoantant? A. Since 1928. 


SOPOPO 


Q. Where is your place of business? 

A. 639 South Spring Street. [985] 

@. Do you maintain an office there? 

A. Yes, sir. 

@. Were vou during the month of May 1945 
acting and pursuing your profession of certified 
public accountant? A. Yes, sir. 

@. At that address? A. Yes, sir. 


Q. Did you at any time during the month of May 
1945 meet with the defendant Sam Ormont? 

Mr. Robnett: As to which, your Honor, I wish 
to interpose an objection, and the objection requires 
possibly a little evidence to sustain it. . It is an 
objection on the ground that any facts or evidence 
this witness might testify to are privileged. I 
would like to have the privilege of asking a few 
questions of the witness before this question is ruled 
upon. 
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The Court: Let me hear the particular question. 


(The question referred to was read by the 
reporter as set forth above.) 


The Court: If the answer is no, that is the end 
of it. The objection is overruled to that question. 
You may answer the question yes or no. 

The Witness: Yes, sir. 

Q. (By Mr. Strong): On what date did you 
first meet with the defendant [986] Sam Ormont? 


Who was present ? 

Mr. Mirman, the defendant’s attorney——— 
The Court: May when, the 21st? 

The Witness: Yes. 

Q. (By Mr. Strong): Anyone else? 

A. No, sir. 

Q. Was the defendant present? 

A. Mr. Ormont was present. 
Q 

Q 


A. May 21st is my best recollection. 
Q. What year? A. 1945. 

Q. Where did you meet with him? 
A. At my office. 

Q. 

ide, 


And you? A. Yes, sir. 
That is all? A. Yes, sir. 

Q. Did you have any discussion on that date 
with reference to the income of the defendant Sam 
Ormont? 

Mr. Katz: Objected to, if the Court please, in so 
far as the defendant Phillip Himmelfarb is con- 
cerned as hearsay then and not binding as to him. 
We ask that the same understanding be had, that 


us. United States of America 1093 


(Testimony of William S. Malin.) 

the objection is interposed to each [987] question 
and the same ruling until such time as it develops 
he is proceeding against Mr. Himmelfarb. 

The Court: The objection is sustained. 

Mr. Robnett: J now wish to interpose an objec- 
tion on the ground that any conference that was had 
with Mr. Ormont with this witness was privileged. 
I would like to have the privilege of taking the wit- 
ness on voir dire. 

The Court: You may proceed. 


Voir Dire Examination 
By Mr. Robnett: 

Q. Mr. Malin, you were introducted to Mr. Or- 
mont, were you not, by Mr. Mirman, whom you 
have mentioned ? A. Yes, sir. 

The Court: Just a moment now. You say that 
you are a certified public account? 

The Witness: Yes, your Honor. 

The Court: Certified and leensed under the laws 
of the state of California? 

The Witness: Yes, sir. 

The Court: ‘To practice accountancy ? 

The Witness: Yes, sir. 

The Court: Very well. 

Q. (By Mr. Robnett): And is it not and was it 
not a fact at that time that Mr. Mirman was an 
attorney at law? [988] 

Mr. Strong: I will stipulate that he was an at- 
torney at law. I know My. Mirman. 

The Court: He is and was at that time? 

Mr. Strong: Yes, you Honor. 
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Q. (By Mr. Robnett): I will ask»you, Mr. 
Malin, isn’t it a fact that Mr. Mirman was the at- 
torney for Mr. Ormont at that time. 

A. Yes, sir. [989] 

Q. And isn’t it a further fact that Ma. Mirman, 
as attorney for Mi. Ormont, engaged vou in connec- 
tion with matters that he was attending to as Mr. 
Ormont’s attorney, in connection with income 
taxes? 

The Witness: Will vou repeat the question ? 

(Question read by the reporter.) 

Mr. Strong: I object to that as calling for the 
conelusion of the witness. He can state what hap- 
pened. What was said. 

The Court: Sustained. 

Mr. Robnett: What was the ruling, vour Honor? 

The Court: Objection sustained. 

Q. (By Mr. Robnett): Mr. Malin, prior to the 
21st day of May, 1945, particularly at the time you 
met Mr. Ormont, isn’t it true that Ma. Mireman com- 
municated with vou, and told vou that he wanted 
to have you help him work out some matters for 
Mr. Ormont, his elient, in connection with income 


taxes? 

A. Not prior to the 21st. That was on the same 
day? 

Q. On the same day? A. Yes, sir. 

Q. And he did, before you met Mr. Ormont, did 
he not? A. Yes, sir. 


Q. And pursuant to that statement to you by 
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Mr. Mirman, he came to your office, did he? [990] 

Ne Nicsesir. 

Q. When he came, Mr. Ormont was with him? 

item KES ASL", 

@. Is that -correct? A. That’s right. 

Q. And it was Mr. Mirman then who engaged 
you, was it not? 

Mr. Strong: I object to that upon the same 
ground, calling for the conclusion of the witness. 
He can say what was said. 

The Court: Sustained. 

Q. (By Mr. Robnett): Did you not, in connec- 
tion with any work that you performed in that 
regard, take your directions from Mr. Mirman ? 

Bo TERS. 

Q. That is correct, is it not? A. Yes. 

Mr. Robnett: I believe that is sufficient, your 
Honor, to show privileged communication, on the 
ground that any matter that was discussed with this 
gentleman was discussed in the presence of Mr. 
Ormont’s attorney, and with this gentleman, and 
Mr. Mirman, Mr. Ormont’s attorney, was employed 
similar to a secretary or assistant. 

The Witness: Can I get an explanation of that 
question, your Honor? They are talking about 
direction. When it comes [991] to accounting and 
tax matters I don’t take any direction; but when 
it comes to a specific request, I follow those in- 
structions. 

The Court: The directions that were given to 
you, I think would be the only thing. If anybody 
gave you directions, who gave them to you? 
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The Witness: Mr. Mirman. But up to that time 
J had no directions. 

The Court: But thereafter? 

The Witness: Yes. 

The Court: Did Mr. Mirman give you directions 
in connection with your work as a professional ac- 
countant? 

The Witness: Yes, your Honor. 

Mr. Strong: May I ask the witness some ques- 
tions: 

The Court: Yes. 

Q. (By Mr. Strong): You were asked whether 
Mr. Mirman engaged you? Will you state what the 
conversations were with reference to your being re- 
tained? First state when they took place, and who 
was present. 

A. On May 21 I received a telephone eall from 
Mr. Mirman, stating he had a client in his office 
who was down town, and would like to see me on 
a tax matter. I was busy, but I told him to come 
on over, and he did. 

@. Who was present? [992] 

Mr. Robnett: What was said after, after they 
got there is objected to as privileged. 

The Court: Objection sustained. 

Mr. Strong: As to retaining him; not anything 
else. There is no evidence here that he was retained 
as a clerk or secretary, or anything. That is what 
I want to bring out. 

The Court: The evidence shows that at that 
time Mr. Mirman was the attornev for Sam Ormont. 
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Mr. Strong: That’s right. 

The Court: But the directions received by this 
witness in connection with that matter were given 
to him by Mr. Mirman. 

Mr. Strong: What directions, your Honor? 

The Court: Whatever objections he received. 
That is his testimony. 

Mr. Strong: Supposing he told him to go down 
the hall, as a sole direction. 

The Court: Maybe he did, but that would be im- 
material anyhow. So if he told him that, it would 
not be admissible. Excuse me just a moment, and I 
will see what Professor Wigmore has to say. 

Mr. Strong: Also the Code of the State, your 
Honor, as to privilege. 

The Court: ‘‘An attorney can not, without the 
consent of his client, be examined as to any com- 
munication made by the client to him, or his advice 
given thereon in the course of [993] professional 
employment; nor can an attorney’s secretary, 
stenographer or clerk be examined.’’ Wigmore ex- 
tends the rule to attorney’s clerks, and other agents. 
‘The assistance of these agents being indispensable 
to his work, and the communications of his client 
being often necessarily committed to them by the 
attorney, or by the client himself, the privilege must 
include all the persons who act as the attorneys’ 
agents.”’ 

Mr. Strong: There is no evidence that he acted 
as the attorney’s agent, your Honor. 

The Court: There were no other persons present 
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during the period of this consultation except My. 
Ormont, My. Mirman and yourself? 

The Witness: That is correct, your Honor. 

Mr. Strong: May I be heard further? 

The Court: Do you mean you want to ask sonie 
more questions ? 

Mr. Strong: Yes. 

The Court: All right. 

Q. (By Mx. Strong): Will you state what di- 
rections were given to you on this first occasion ? 

Mr. Robnett: I object to that, if the Court 
please, as asking for the conclusion of the witness, 
and as privileged. 

Mr. Strong: It is  cvoss-examination, your 
Honor. He asked about directions. 

The Court: Objection sustained. [994] 

Mr. Strong: No further questions. 

The Court: The witness will be excused. 

Mr. Strong: As to this phase of it. 

Q. Did you ever meet with the defendant, Sam 
Ormont, in the presence of someone other than his 
attorney ? A. Yes. 

Mr. Robnett: I object to that as incompetent, 
irrelevant and immaterial, if the Court please; 
because the matter was privileged to start with, it 
continued to be privileged. 

Mr. Strong: It becomes unprivileged when an 
outsider comes in. 

The Court: Not necessarily so. The objection to 
the question will be overruled. The answer will 
stand. 
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Q. (By Mr. Strong): When was the first occa- 
sion when someone else was present besides Samuel 
Ormont and/or his attorney Mirman? 

Mr. Robnett: Objected to as privileged, if the 
Court please, and as incompetent, irrelevant and 
immaterial. 

The Court: It assumes that there was more than 
one occasion. Let me hear the question again, please. 

Mr. Strong: I will rephrase it. 

we Comt: Allright: 

Q. (By Mr. Strong): When was the first occa- 
sion, if there was more than one, in which you had 
a conversation with the defendant when someone 
other than he and his attorney were present? 

A. I believe it was May 22, the day after 
when 

The Court: No. 

Q. (By Mr. Strong): Who was present? 

A. My. Himmelfarb, Mr. Ormont, and the attor- 
ney Mirman. 

Q. Where did this conversation take place? 

A. At the attorney’s house. 

The Court: At the attorney’s house? 

The Witness: Yes, in the evening. 

The Court: ‘The attorney was present? 

The Witness: Yes. 

Q. (By Mr. Strong): Was there any discus- 
sion at that time with Ormont as to his income? 

Mr. Robnett: I object to that, if the Court please, 
as privileged, incompetent, irrelevant and immate- 
rial; because the other defendant was present would 
not change the rule, I don’t believe, as to privilege. 
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Mr. Strong: I don’t think it has anything to do 
with it. 

The Court: Not as to Sam Ormont. Objection 
overruled. 

Mr. Katz: On behalf of the defendant Himmel- 
farb I object as incompetent, irrelevant and im- 
material; no foundation laid; hearsay as to him. 

The Court: Objection overruled. We will find 
out by [996] what the question is? 

Mr. Katz: If the Court please, may I now ex- 
amine the witness on voir dire with respect to 
employment and the relationship to Mr. Mirman of 
defendant Himmelfarb? 

The Court: Yes. 

Mr. Strong: We offer this only as to Ormont at 
this time, to save time. 

The Court: It is offered only as to the defend- 
ant Ormont. It will be disregarded as to the de- 
fendant Himmelfarb ? 

Mr. Robnett: If the voir dire should develop 
that it was the same attorney, it would be privileged. 

The Court: I think that is right. Go ahead on 
the voir dire then. [997] 

Vow Dire Examination 
By Mr. Robnett: 

Q. Mr. Malin, I ask you if it isn’t a fact that 
the time or about the time that Mr. Mirman com- 
municated with you with regard to having a client 
whom he identified afterwards as Mr. Ormont, if 
he didn’t also communicate with vou and tell you 
that there were two clients, Mr. Ormont and Mr. 
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Himmelfarb that he wanted to confer with you 
about. 

Mr. Strong: Objected to on the ground it calls 
for a conclusion. He should give the statement of 
what was said by the attorney, your Honor. 

The Court: Objection overruled. 

The Witness: Can I have the question. 

(The question referred to was read by the 
reporter, as set forth above.) 

The Witness: He didn’t say he had two clients; 
he said he represented both Ormont and Himmel- 
farb. 

Q. (By Mr. Robnett): And he at a later date 
produced both Mr. Ormont and Mr. Himmelfarb at 
his home or his office? 

A. At his home, for my convenience. 

Q@. And the two defendants and Mr. Mirman 
were present ? me 69 6s, sif! 

Q. At that time that was the first time you had 
met Mr. Himmelfarb, was it? [998] 

A. Yes, sir. 

Q. Prior to that had Mr. Mirman told you that 
Mr. Himmelfarb was one of the parties that he 
wanted to confer with you about? 

A. J don’t think we had any conversations about 
that. I wanted to see Mr. Himmelfarb with Ormont 
and asked him if he could arrange it and he said 
yes, he represented—I don’t know whether he used 
the word ‘‘represents’’—but he said yes, he could 
arrange it. 

Q. He did tell you, Mr. Mirman did tell you, did 
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he not, at a time when he produced Mr. Himmel- 
farb that he represented both Mr. Ormont and Mr. 
Himmelfarb ? A. Yes. 

The Court: Did you thereafter perform any 
work in conection with the income accounting or 
such matters with relation to the defendant Him- 
melfarb ? 

The Witness: With relation to both of them. 

The Court: With relation to both of them? 

The Winess: Yes, sir. 

The Court: Fyrom whom did you receive what 
directions you received in that connection? 

The Witness: From Myr. Mirman. 

The Court: From Mr. Mirman? 

The Witness: Yes, sir. 

Mr. Strong: May I object to that on the ground 
that [999] it doesn’t state what the directions were 
and that the directions had nothing to do with the 
subject matter. 

The Court: I think under such a circumstance 
as this there would be no need of having the rule of 
privilege if you could compel a witness to testify to 
what the conversation was. The objection is over- 
ruled. That is, Mr. Strong’s objection. 

You were examining on voir dire, Mr. Robnett. 

Mr. Strong: May I ask a question on voir dire? 

The Court: Yes. 

Q. (By Mr. Strong): From whom did you re- 
ceive a fee in this case? 

Mr. Robnett: Objected to as incompetent, i1- 


us. United States of America 1103 


(Testimony of William 8. Malin.) 
relevant and immaterial, if the Court please. This 
matter is still privileged. 

The Court: Objection sustained. 

Mr. Strong: No further questions on voir dire. 


Direct Examination 
(Continued) 
By Mr. Strong: 

@. Was there any occasion when you had a con- 
versation with the defendant Sam Ormont with or 
without his attorney being present and with or 
without Mr. Himmelfarb being present when there 
was still another person present? 

A. Well, no—does the time make any difference? 

Q. Just answer yes or no. 

The Court: He wants to know if there was ever 
any time. [1000] 

The Witness: Mr. Bircher was present. 

Q. (By Mr. Strong): When? 

A. When they were conducting their examina- 


Q. Where did that conversation take place? 

A. I believe one was in South Gate at the plant. 

Q. Who was present at that conversation? 

A. Mr. Ormont, Mr. Bircher and Mr. Phoebus. 
I am not too sure whether Mr. Bircher was present 
the second time. There was a Mr. Phoebus and a 
Mr. Schlick. They probably can refresh my 
memory. 

Q. No, just your own memory as to who was 
present. 
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A. I believe Mr. Bircher and Mr. Phoebus were 
there. 

Q. What was the date of this conversation ? 

A. That would be awfully hard for me to re- 
member. It was some time during their examina- 
tion, maybe in June. 

What year? A. 1945. 

Where did the conversation take place? 

In the plant at South Gate. 

Whose plant? 

The Acme Meat Company. 

Did you have any conversations with the de- 
coe Ormont at any other time when anybody 
else besides Mr. Ormont or his attorney or Mr. 
Himmelfarb was present? [1001] 

A. When anybody else was present? 

Q. Yes, somebody else besides them. 

A. I don’t recall of any. 

Q. I show you Government’s Exhibit 42 for 
identification and ask you if that is in your hand- 
writing. 

Yes, sir. The first page is. 

Will you look at the others? 

Yes, sir, these are all in my hanndwriting. 
Did you prepare that list ? 

Yes, I did. 

Where did you prepare it? 

At the bank on Soto and Brooklyn Avenue. 
What is that a list of? 

That is a list of contents of a safe deposit 


OrOProe 
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Q. Who was present, if anyone? 

A. Mr. Bircher, Mr. Phoebus, I believe Mr. 
Schlick was present, and Mr. Ormont. 

Q. Whose box was it? 

A. Mr. Ormont’s box. 

Q. What did vou list on Government’s Exhibit 
42 for identification ? A. I listed 

Mr. Robnett: I object to this as incompetent, 
irrelevant and immaterial, that the bonds and the 
contents of the box would be the best evidence, and 
it is a conclusion of the [1002] witness as to what. 
is listed. Also it is privileged. 

The Court: The question of privilege, the ob- 
jection on the ground or privilege is overruled. On 
the other ground, the defendant Ormont was pres- 


ent, you say, when you made that list? 
The Witness: I believe he was. We couldn’t get 
into the box without him. | 
The Court: The objection is overruled. 
Mr. Strong: May we have the question read? 
(The question referred to was read by the 
reporter, as follows: 
(‘Q. What did vou list on Government’s 
Exhibit 42 for identification ?’’) 
The Witness: Is it all right to answer? 
Q. (By Mr. Strong): What was it?; 
A. A list of the bonds, savings and war bonds 
in the box, in that safe deposit box. 
Mr. Strong: I offer Government’s Exhibit 42 
for identification in evidence. 
Mr. Robnett: To which I object, if the Court 
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please, on the ground it is incompetent, irrelevant 
and immaterial, not the best evidence, no proper 
foundation has been laid. The contents of the bonds 
themselves would be the best evidence. And this 
exhibit shows on its face that there are other [1003] 
people interested in those bonds that are listed there 
on that exhibit and there is no evidence in this case 
to show that they were all or any of them were Mr. 
Ormont’s bonds. 

The Court: The objection is overruled. Exhibit 
42 is admitted in evidence. 

Mr. Katz: As against the defendant Orment 
only? 

The Court: As against the defendant Ormont 
only. 


(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 42.) 


Mr. Strong: May we at this time recess for 
lunch? 

The Court: Motion granted. Recess until 2:00 
o’clock. Remember the admonition. 


(Whereupon, at 12:00 o’clock noon, a recess 
was taken until 2:00 o’clock p.m., of the same 
date. ) 


us. Umted States of America 1107 


Los Angeles, California, Friday, June 6, 1947 
200s ave 


The Court: The usual stipulation? 

Mr. Strong: The usual stipulation. 

Mr. Katz: Yes. 

Mr. Robnett: So stipulated. 

Mr. Strong: May I have these marked for 
identification, your Honor? | 

The Court: 50? 

The Clerk: That’s right, vour Honor. 

Mr. Strong: May I separate these pages, your 
Honor? 

The Court: You have marked several pages dif- 
ferently now? 

Mr. Strong: Yes, your Honor. I will read off 
how they are marked. 50 for identification is a 
series of four pages, the first one having the first 
item, ‘‘Phillip Himmelfarb’’ on the top of it. 

The Couit: The other is of another batch? 

Mr. Strong: Another batch, and it says: ‘‘Sam 
Ormont.”’ 

The Court: We will call that 51. 

Mr. Strong: And the envelope is 52. 

The Court: 52. 


(The doeuments referred to were marked 
Government’s Exhibits 50, 51 and 52 for identi- 
fication. ) 
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the witness on the stand at the time of the adjourn- 
ment, being previously duly sworn, resumed the 
stand and testified as follows: 


Direct Examination 
(Continued ) 
By Mr. Strong: 

Q. Ishow you Government’s Exhibits 50, 51 and 
52 for [1008] identification, and ask you if you 
ever saw those before. 

A. Yes, they are very familiar. That’s 50. This 
looks familiar, Mr. Strong. 

Q. I show you Government’s Exhibit 52 for 
identification. Did you have this envelope prepared, 
or did you prepare it? 

A. That is my envelope. 

Q. Did you mail it, as shown, to Mr. Donald 
Bircher ? 

A. J imagine I did, Mr. Strong. 

Q. J want to know whether you did or did not? 

A. Yes. It is my envelope. 

Q. What was contained in that envelope? 

A. I don’t know. Probably one of these. 

Mr. Katz: I object to one of these, as a conclu- 
sion of the witness. He stated he did not know. 

Q. (By Mr. Strong): I show you Government’s 
Exhibit 50? Did you ever send this to Mr. Bircher? 

Mr. Katz: Objected to upon the ground that 
it is incompetent, irrelevant and immaterial; no 
foundation laid; it does not come within the confines 
or encompass the privilege rule; no corpus delicti 


us. United States of America 1109 


(Testimony of William 8S. Malin) 
established as against the defendants, and it has no 
bearing on any of the issues of the case. 

Mr. Robnett: I object on behalf of Mr. Ormont 
as hearsay evidence, incompetent, irrelevant and 
inmaterial [1009] 

The Court: Let me see it. 

Mr. Strong: Show it to the Judge. 

The Court: Have you finished looking at it? 

The Witness: Yes. 

The Court: Your question is: Did you ever send 
this? 

Mr. Strong: Both 50 and 51. 

The Court: ‘To Mr. Bircher ? 

Mr. Strong: Yes. 

The Court: The objection on behalf of the de- 
fendant Himmelfarb,—will you state that again? 

Mr. Katz: J object upon the ground, if the Court 
please, that no foundation has been laid; it is in- 
competent, irrelevant and immaterial; no corpus 
delicti established ; not within the issues of this ease, 
and a privilege encompassed within and defined by 
the privilege rule. 

The Court: And the Ormont objection ? 

Mr. Robnett: Your Honor, do I understand there 
are two exhibits offered, 50 and 51? 

The Court: Yes. 

Mr. Robnett: As to 50, I object upon the ground 
that it is hearsay as to Mr. Ormont; incompetent, 
irrelevant and immaterial; a privileged communi- 
cation; and as to 51, that that is a privileged com- 
munication, and we claim the privilege. And it is 
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incompetent, irrelevant and immaterial, and further 
that as to 51, pages 1 and 2 are especially privileged, 
and probably [1010] the last page. These three pages 
are privileged as to Mr. Ormont, and I want to make 
a separate objection upon the ground of privilege 
as to each part of that exhibit on pages 1, 2, 3 and 4. 

Mr. Katz: I did not understand the question was 
directed to Exhibit 51 as well as 50. If it is, I object 
to it. 

The Court: You are offering both, Mr. Strong? 

Mr. Strong: Yes. 

Mr. Katz: And as to 51, IT object upon the ground 
that it is hearsay as to the defendant Himmelfarb. 

The Court: The objection as to 50, so far as the 
defendant Ormont is concerned, is sustained upon 
that ground that it is hearsay; and the objection as 
to 51 as to the defendant Himmelfarb is sustained 
upon the ground that it is hearsay. Otherwise the 
objections are overruled. In other words, the ques- 
tion: ‘‘Did you ever send these to Mr. Bireher’’ as 
to 50 is admissible if the witness answers yes, as 
against Himmelfarb, and as to 51 it is admissible as 
against Ormont. 

Q. (By Mr. Strong): What is your answer as 
to whether you sent these to Mr. Bircher? 

A. I know that I had sent statements to My. 
Bircher. The balance sheets 

@. Look at these, and see if you sent these to Mr. 
Bircher. [1011] 

Mr. Katz: I move to strike the answer of the 
witness as to the defendant Himmelfarb. 
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Mr. Robnett: J join in the motion. 

The Court: The motion is granted. The question, 
however, remains: Look at these, and see if you sent 
these to Mr. Bircher. 

Mr. Katz: As they are there? 

Mr. Strong: Yes. 

The Witness: Mr. Strong, can I take these sep- 
arately? I am a little confused here. [1012] 

Mr. Strong: Well, take your time and take them 
separately. 

The Witness: I know the balance sheet, I pre- 
pared that from information that they gave me. 

Mr. Strong: Which is the balance sheet? 

The Court: If vou maintain they were sent. to 
Bircher why do you not put him on the stand? Go 
ahead. y 

Mr. Katz: If the Court please, with respect to 
this voluntary statement of the witness as to what 
he prepared, we move to strike that as not responsive. 

Mr. Robnett: I join in that motion. 

The Court: J didn’t know he had said anything. 
He asked if he could take them apart. 

Mr. Robnett: He did make some statement. ° 

The Court: The jury is instructed to disregard 
it if they heard it. | 

Mr. Strong: What did he say? I didn’t hear it. 

The Court: Whatever it is, it is stricken. 

Now you are taking apart Exhibit 502.” 

Mr. Strong: Yes. I would like to have these 
marked 50-A, B, C, and D. nee 

The Court: Very well. 
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(The documents referred to were marked 
Government’s Exhibits Nos. 50-A, 50-B, 50-C 
and 950-D for identification. ) 

Mr. Strong: May I have the same thing done 
with 51, to [1013] make it 51-A, B, C and D? 

The Court: So ordered. 

(The documents referred to were marked 
Government’s Exhibits Nos. 51-A, 51-B, 51-C 
and 51-D for identification. ) 

Mr. Katz: May it please the Court, in order that 
the objections heretofore interposed to the questions 
with respect to Exhibit 50 for identification, I would 
like to interpose them to 50-A, B, C and D as now 
constituted. 

Mr. Robnett: The same would be true of our 
objections, your Honor. 

The Court: It will be so understood. The objec- 
tions are overruled. 

Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibits 50-A and 50-B for identification. 
Did you send those to Mr. Bircher? 

A. I believe I did. 

Q. And that signature on 50-B, did you see that 
put on there? Ay “Yes; sie 
Who wrote it there? 

Mr. Himmelfarb. 
The defendant Himmelfarb ? 
. Yes, sir. 

Q. I show you Government’s Exhibits 51-A and 
51-B, and ask you if you sent those to Mr. Bircher. 

A. I believe I did. 
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Q. And the signature on 51-A, did you see that 
put on there? A. I believe I did. 

@. Did you or didn’t you? 

A. I think I did. 

Q. Who wrote it? A. Mr. Ormont. 

Mr. Robnett: Move to strike the answer, your 
Honor. 

The Court: The answer may be stricken. 

Q. (By Mr. Strong): Did you see it or didn’t 
you, Mr. Witness? 

A. It is awfully hard to remember. I would say 
yes. 

The Court: You mean that is your best recol- 
lection ? 

The Witness: That is my best recollection, your 
Honor. 

The Court: Who wrote it? 

The Witness: Mr. Ormont. 

The Court: The defendant? 

The Witness: Yes, sir. 

Mr. Strong: I offer in evidence Government’s 
Exhibits 50-A, 50-B, 51-A and 51-B. 

Mr. Katz: If the Court please, with. respect to 
50-A and 50-B, I interpose the objection that there 
is no foundation laid, Incompetent, irrelevant and 
immaterial, that the matters set forth therein are 
embraced within the privilege [1015] communiea- 
tion rule, and not within the issues of the ease, and 
no corpus delicti has yet been established, also sub- 
sequent in time to the offense included within the 
indictment as against the defendant Himmelfarb. 

The Court: That is 50? 
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Mr. Katz: That is Exhibit 50. Now with respect 
to 51-A and 51-B, those matters are subject to the 
same objection, plus the fact that they are hearsay 
as to Himmelfarb. 

The Court: As to 51-A and 51-B as to the de- 
fendant Himmelfarb the objection is sustained. 

As to 50-A and 50-B the objection is overruled as 
to the defendant Himmelfarb. 

Mr. Robnett: I wish to interpose the objection 
to 50-A and 50-B. 

The Court: As to 50-B, that relates to Himmel- 
farb? 

Mr. Robnett: On the ground that they are hear- 
say as to the defendant Ormont. 

The Court: The objection is sustained as to the 
defendant Ormont. 

Mr. Robnett: As to 51-A and 51-B, I object on 
the ground that they are confidential communica- 
tions and are within the rule prohibiting their use 
because this witness was an agent for the attorney 
of Mr. Ormont at the time, and that in addition 
thereto they are subsequent to all charges in the 
indictment and do not tend to prove or disprove 
‘anything in the [1016] issues in the indictment, the 
indictment in this case being for the year 1944 and 
‘the years prior. These are taken long after in 1945. 

The Court: The objection is overruled as to 
51-A and 51-B as to the defendant Ormont. 

_ Incidentally, there isn’t any foundation as to 
‘when they were sent? 
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Mr. Strong: May we have the envelope, your 
Honor? That will show it. 
(“he document referred to was passed to 
counsel. ) 
Mr. Strong: I offer in evidence the envelope as 
Government’s Exhibit 52. 
(The envelope referred to was marked Gov- 
ernment’s Exhibit No. 52 for identification.) 
The Conrt: There is no foundation. There is 
no testimony as to what was in the envelope. 
Mr. Strong: I thought he said he sent these in 
the envelope. 
Mr. Robnett: We object on the ground there 
is no foundation laid. 
Q. (By Mr. Strong): When were they sent, 
Mr. Witness? A. May I see the envelope? 


Q. To refresh your recollection ? 

A. Yes. [1017] 

Q. Thisis Exhibit is Exhibit 52 for reuatication 
~A. July 3ist. 

Q. What year? A. 1945. 

Q. 


When were those statements pr epared, o1-A 
and 51-B and 50-A and 50-B? 

Mr. Robnett: I object to that on the spent rite 
is incompetent, irrelevant and immaterial. 

Mr. Katz: Same objection heretofore made, if 
the Court please, if I may make it that wer without 
restating it. 

The Court: Overruled. . 

The Witness: Is there a date on that statement? 

(The document referred to was passed to the 
witness. ) 
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Q. (By Mr. Strong): I will show you 50-A. 

The Court: The approximate date of their 
preparation, Mr. Witness. I don’t think counsel 
means for you to give the precise moment. 

The Witness: It is dated July 30, 1945. 

The Court: The objections are overruled and 
the documents are admitted in evidence as I have 
indicated; that is to say, 50-A and 50-B as admitted 
as against the defendant Himmelfarb only and 51-A 
and 51-B as against the defendant Ormont only. 

(The documents referred to were received 
in evidence and marked Government’s Exhibits 
Nos. 50-A, 50-B, 51-A and 51-B.) 

Mr. Katz: May we interpose an objection to 
Exhibit 52, if the Court please ? 

The Court: I thought you did. 

Mr. Katz: Not with respect to the admission of 
Exhibit 52. 

The Court: Very well. 

Mr. Katz: With respect to that, if the Court 
please, we still feel that there is no foundation laid 
and I object to it on that ground. 

Mr. Robnett: We join in that objection. 

The Court: Sustained. There is no foundation 
laid. 

Mr. Strong: No objection, if the Court please. 

Mr. Katz: I now move to strike Exhibit 50 on 
the ground that there is no foundation laid for its 
admission, as well as on the grounds previously 
stated. _ 
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Mr. Robnett: I join in the objection and also 
make the same objection to 51-A and 51-B. 

The Court: Overruled. 

Q. (By Ms. Strong): I now show vou Govern- 
ment’s Exhibit 51-C for identification and ask you 
if you ever sent that to Mr. Bircher, ever mailed 
Tito: him, ie Yes: 

Q. The name in ink, Sam Ormont, did vou see 
that [1019] placed on that document ? 

A. I would say yes. I am not sure that I did, 
but that is his signature and I know I prepared 
this, helped to prepare it. Mr. Bircher wanted the 
information and I prepared it and Mr. Ormont 
signed it. 

Mr. Robnett: Move to strike as not responsive 
and only an opinion of the witness. 

Mr. Strong: He said, I said yes. 

Mr. Robnett: But he went on and said he wasn’t 
sure. 

The Court: No, he didn’t say he wasn’t sure; 
he said he prepared it at Mr. Bircher’s request and 
then had Mr. Ormont sign it and sent it to Mr. 
Bircher. 

The Witness: That is right. 

The Court: The motion to strike the answer is 
denied. 

Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibit 50-D for identification and ask you 
whether you prepared this, had it signed and sent 
to Mr. Bircher. 

The Court: What was the other one? 
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Mr. Strong: 51-C. This is 50-D. 

The Witness: That is correct. 

The Court: What is correct. 

The Witness: That I prepared it and Mr. Him- 
melfarb signed it. That is his signature. 

Mr. Katz: I didn’t get the answer. [1020] 

The Witness: The same answer respecting Him- 
melfarb and Mr. Ormont, that is, that at Mr. Birch- 
er’s request I prepared this and Mr. Himmelfarb 
signed it. 

Mr. Strong: I now offer in evidence Govern- 
ment’s Exhibit 

Mr. Robnett: Pardon me. 

The Court: And what happened to it? 

The Witness: Judging by the date they were 
both sent in at the same time. 

Lhe Court: Did you send it to Bireher? 

The Witness: Yes, I feel I did. 

The Court: You feel you did? 

The Witness: Yes. 

The Court: You caused it to be sent? 

The Witness: I caused it to be sent. That is 
more accurate. 

Mr. Robnett: May I see them, please? 

(The documents referred to were passed to 
counsel. ) 

Mr. Strong: I offer in evidence Government’s 
Exhibit 50-D for identification and 51-C for identi- 
fication. 

Mr. Robnett: As to the witness’ answer on 50-D, 
vour Honor, that was not admitted—I mean no 
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evidence has been admitted as to Mr. Ormont on 
that, and I want to move to strike the answer to 
interpose an objection on Mr. Ormont’s part that 
it is all hearsay as to Mr. Ormont. I interpose that 
objection [1021] to it as far as these are concerned. 

The Court: <As to Exhibit 50-C? 

Mr. Robnett: 50-D. 

The Court: 50-D? 

Mr. Robnett: Yes. 

The Court: The objection is sustained as to the 
defendant Ormont. 

As to 51-C, the objection is sustained as to Him- 
melfarb on the ground in each instance that they 
are hearsay. 

Mr. Robnett: I want to make a further objec- 
tion on behalf of Mr. Ormont as to 51-C on the 
ground that it is incompetent, irrelevant and im- 
material, and this is a privileged communication 
which the witness received from Mr. Ormont 
through Mr. Ormont’s attorney, and it is therefore 
a privilege. [1022] 

Mr. Katz: With respect to 50-D, if the Court 
please, we have objected upon the ground that there 
is no foundation laid; no corpus delicti has been 
established; it is incompetent, irrelevant and imma- 
terial, and not within the issues in this case. 

The Court: Other than as I have just indicated, 
the objections are overruled. 

Q. (By Mr. Strong): Showing you Govern- 
ment’s Exhibit 51-A, which is the statement signed 
by Sam Ormont, where did you get the informa- 
tion which is contained on that document ? 
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Mr. Robnett: I object, if the Court please, upon 
the ground that it is incompetent and immaterial 
and also privileged, where he got the information; 
and the exhibit speaks for itself. 

The Court: If the exhibit speaks for itself——— 

Mr. Strong: It doesn’t, your Honor. 

The Court: The objection of privilege is not 
good. Do you want to object to this too? I will 
be thinking about both of them at the same time. 

Mr. Katz: If the Court please, this is one that 
is not within the rule. It is 51. 

The Court: Objection overruled. Where did you 
get the information for the data on this sheet? 

A. I got the information from the taxpayer’s 
records, [1023] the taxpayers’ records. 

Mr. Strong: Give the name. 

A. Mr. Ormont. The cash in bank I got from 
the bank balance; and the cash on hand is what 
Mr. Ormont estimated he had on hand on April 
30, 1945. Government bonds I got from the inven- 
tory we took of the Government bonds, of which 
we have a list. The capital account of the Acme 
Meat Company was from the books at that date. 
The next item is profits, January Ist, 1945, to April 
30, 1945. I don’t know where that was from. That 
was probably accumulated profit of the Acme Meat 
Company for the first four months. 

The Court: Where did you get the information? 

The Witness: From the books, vour Honor, 
from the books of the Acme Meat Company. 

Mr. Robnett: I move to strike the answer, if 
the Court please, and also to strike the exhibit it- 
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self, 51-A, upon the ground that it is now shown 
that all of this information was obtained by this 
gentleman while he was employed by the attorney 
for Mr. Ormont, and as agent for that attomey, 
and it is, therefore, privileged, and was privileged, 
and it is improper to admit it at this time. 

The Court: He lost the privilege when he dis- 
closed it to Government agents. Objection over- 
ruled. Motion to strike denied. [1024] 

Q. (By Mr. Strong): Mr. Witness, I show you 
Government’s Exhibit 50-B, which is a sheet with 
the name ‘‘Phillip Himmelfarb’”’ on the top, and 
ask you where you got that information. 

Mr. Katz: Objected to, if the Court please, upon 
the ground that it is incompetent, irrelevant and 
immaterial, and calls for the conclusion of the 
witness; that it is within the confines of the privi- 
lege rule; no foundation has been laid; and it has 
not been established that there was anv authority 
and direction to deliver that to any person at any 
time at any place. No corpus delicti has been 
established. 

The Court: Overruled. 

Mr. Robnett: I object to it on behalf of Mr. 
Ormont as hearsay. 

The Court: Let me see that? That objection is 
overruled. Sustained as to Ormont. 

A. I got this from Mr. Himmelfarb. The cash 
on hand is the amount he had deposited in bank; 
that is, the $22,000 odd dollars. Cash in banks, I 
got from bank balances. 
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The Court: Just a minute. You said you mailed 
that to Mr. Bircher? 

The Witness: I believe I did. 

The Court: Were all these documents mailed 
at the same time? 

The Witness: I think they were. They were 
dated July 30th. [1025] They must have been. 

The Court: Is that your best recollection ? 

The Witness: Yes. 

The Court: Your answer is no, or you don’t 
remember, or what? 

The Witness: It is my best recollection they 
were. 

The Court: That they were mailed at one time? 

The Witness: Yes. 

Mr. Strong: Go ahead. 

The Witness: The war bonds were bonds he had 
at cost; and the four family flat, and all of these 
assets, automobile, truck, adding machine, came 
from his records; and the Acme Meat Company 
receivables is what he said was receivable from the 
Acme Meat Company. I believe it was salaries ac- 
erued, and the liabilities, small items there, were 
what he told me he had owed. 

Q. By ‘he’’ you mean who? 

A. Mr. Himmelfarb. 

Mr. Katz: I move to strike the portion of the 
answer that it is a communication from the de- 
fendant Himmelfarb to the witness. 

The Court: Objection overruled. The witness 
has testified that Mav. Himmelfarb signed that, and 
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it was sent at the same time as the other, with his 
letter, which was addressed to Mr. Bircher. [1026] 

Q. (By Mr. Strong): I will show you Govern- 
ment’s Exhibit 51-C, and ask you where you got 
the information contained in that letter. 

Mr. Robnett: Same objection as I have intei- 
posed to 51-A, if the Court please. 

The Court: Let me sce it. Did you say you pre- 
pared that? 

The Witness: Yes, I did. Mi. Bircher asked me 
to answer certain 

The Court: Did you prepare that? 

The Witness: Yes, sir. 

The Court: Mr. Ormont sent it? 

The Witness: Yes. But I submitted this to the 
attorney first, because there were some—I don’t 
know whether I am responsive or not 

The Court: I think you had better not do any 
more than respond to the question. Now will you 
state the objection, Mr. Robnett? 

Mr. Robnett: I object upon the ground that it 
is a privileged communication, and there is no 
authority shown to this witness to divulge the 
things contained therein, or to transmit the letters 
and documents to Mr. Bircher, or anyone else. The 
only authority he got was through the attorney, who 
was attorney for Mr. Ormont. It is privileged. 

The Court: Objection overruled. 

Q. (By Mr. Strong): Will you state where 
you got the information which [1027] you put into 
this letter which you have before you? 
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The Court: Did you state as one of your grounds 
that it was immaterial ? 

Mr. Robnett: Yes. 

The Court: Objection sustained. 

The Witness: What do you want me to do, your 
Honor? 

The Court: The objection is sustained. It is 
immaterial where he got it. 

Mr. Strong: I would like to try to break down 
a privilege by showing where he got it, and continue 
from there. 

The Court: It is immaterial. 

Mr. Strong: To break down a privilege? 

The Court: It is immaterial. I have already 
ruled against the privilege and held that is not 
privileged. 

Q. (By Mr. Strong): JI show you Govern- 
ment’s Exhibit 6, and ask you if you prepared the 
original of this income tax return, which is the 
return for the vear 1944, for Sam Ormont and 
Philip Himmelfarb ? 

Mr. Robnett: I submit that is a misstatement 
of facts. 

Mr. Strong: I did not state any facts. I asked a 
question. 

Mr. Robnett: Then he assumes a fact not in 
evidence in this case, that it was a return for the 
year 1944. I don’t believe it is. I think it is a 
return for the fiscal year. [1028] 

Mr. Strong: The return which bears in the 
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upper right-hand corner the figures 1-9-44, simply 
to designate what it is. 

The Court: The jury will disregard the remarks 
and statements. It is Exhibit No. 6. That is suffi- 
cient identification. 

Q. (By Mr. Strong): Did you prepare Gov- 
ernment’s Exhibit 6? A. Yes. 

The Court: The original of which that is a 
photostatic copy? 

The Witness: I did, yes. 

Q. (By Mr. Strong): And that is your signa- 
ture on the last page, William F. Malin? 

A. Yes, sir. 

@. And the statement on this return, Govern- 
ment’s Exhibit 6, next to the words: Business or 
Profession; it says: Miscellaneous Enterprises. 
Where did you get that information? 

A. I got that from 

Mr. Robnett: I object as immaterial, incompe- 
tent and irrelevant and privileged. 

The Court: Overruled on the ground of privi- 
ledge. Sustained on the ground that it is imma- 
terial. 

Mr. Strong: May I be heard on that, your 
Honor; just a [1029] few words? 

The Court: You have got to have a very good 
idea. 

Mr. Strong: I will try to get it across. 

The Court: I have overruled the question of 
privilege. The defendant signed it? 

Mr. Strong: Yes. 
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The Court: What difference does it make where 
he got the information? 

Mr. Strong: We are trying to prove what the 
income was for the year 1944, and submit that is 
material. 

The Court: Where he got the information ? 

Mr. Strong: Yes, your Honor. He prepared it. 

The Court: Objection sustained upon the ground 
that it is immaterial. Just a minute. I will reverse 
myself on the ground that it 1s immaterial. It is 
material, because of the element of wilfulness in 
the charge. 

Mr. Strong: I will add that as one of my 
reasons. 

The Court: I have already reversed myself, so 
you may answer the question: Where did you get 
the information? 

The Witness: What is the question? 

Q. (By Mr. Strong): Where did you get the 
information which is inserted here: Miscellaneous 
Enterprises. Where did you get that information ? 

A. From the attorney, Mr. Mirman. [1030] 

Mr. Robnett: I move to strike the answer, if 
the Court please, upon the ground that it is not 
binding upon this defendant, and would be hearsay. 

The Court: Overruled. Motion denied. 

Mr. Katz: If the Court please, I interpose the 
objection, and move to strike upon the ground that 
it is a privileged communication. The signing of 
a document disclosing the information contained 
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therein, does not waive the privilege of the source 
from which the information was obtained. 

Mr. Robnett: I would like to join in that. 

The Court: Motion denied. [1031] 

Q. (By Mr. Strong): I show you this item 
here on the front page, item 12 on the return says, 
‘‘other income, state nature of income,’’ and then 
the words, ‘‘miscellaneous income, $71,388.84.’’ 
Where did you get that information ? 

Mr. Robnett: Object to that as having been 
asked and answered. 

Mr. Strong: No, that wasn’t the same question, 
your Honor. 

Mr. Robnett: He asked him about the item 
under miscellaneous income. 

Mr. Strong: No, I asked about miscellaneous 
enterprises, which is another line on top. 

Mr. Robnett: Same objection to this question 
as interposed to the other. 

The Court: Objection overruled. 

Mr. Katz: Also my same objection, your Honor. 

The Court: Overruled. 

The Witness: Same answer. 

The Court: From the attorney ? 

The Witness: From the attorney. 

Q. (By Mr. Strong): Now this information 
contained on the fourth page of this document, 
which shows the words which are shown to be typed 
in, ‘‘Sam Ormont, 50 per cent, $35,694.42,”’ and 
then the [1032] address for Sam Ormont, then the 
name ‘‘Phillip Himmelfarb, 50 per cent, $35,- 


1128 Philip Himmelfarb, Sam Ormont 


(Testimony of William S. Malin) 
694.42,’’ and the address of Phillip Himmelfarb, 
where did you get that information ? 

Mr. Robnett: I object to that and as to the last 
one as to Himmelfarb because it is hearsay as to 
Mr. Ormont. 

The Court: The ruling will be the same. The 
objections are overruled except that which relates 
to Himmelfarb will not be admitted against Ormont 
and that which relates to Ormont will not be ad- 
mitted against Himmelfarb. 

Mr. Strong: May I be heard on that at this 
point ? 

The Court: Not now. 

Mr. Strong: I think I may be able to change 
your Honor’s ruling if I might be heard for a 
moment. 

The Court: Not now. 

Q. (By Mr. Strong): Will you answer? Where 
did you get that? 

A. That is the division of the income 50-50. 

The Court: No. Strike that. Where did you 
get the information ? 

The Witness: You are now referring to Sched- 
ule L, the division of the profits? 

Mr. Strong: Yes. 

The Witness: Which is the division of the in- 
come according to their statements to me that they 
divided it 50-50. 

Mr. Strong: That is what I want to know. 

Q. Now I show vou on the fourth page under 
the section headed ‘‘Questions,’’ the second item 
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where it is printed, ‘‘nature of organization (part- 
nership, syndicate, pool, joint venture, etc.)’’ ante 
then there is typed in the words ‘ 
where did you get the information that this was a 
joint venture ? 

A. I used that word ‘‘joint venture.’ It wasn’t 
a partnership. I got it from the statements to me 
that it was. 

The Court: <A joint venture? 

The Witness: A joint venture. 

The Court: Who gave you the information? 
That is what he wants to know. 

The Witness: Each of the defendants. 

(By Mr. Strong): When was that? 
I think it was May 23. 
Where was that? 
In the South Gate plant. 
was present? 
. Ormont and later Mr. Himmelfarb, but 
it aa e Mr. Ormont first. 

Q. Was that the first date on which the term 
‘Joint venture’? was used between either you or 
Mr. Ormont or Mr. Himmelfarb or all three? 

A. Yes, sir. [1034] ; 

Mr. Robnett: I object to that, if the Court 
please, that whatever conversations they had were 
a privilege. 7 

The Court: ‘That objection is sustained. At 
least I do not mean whatever objections they had 
but as to this conversation. 

Mr. Robnett: Yes, your Honor. 


joint venture,’ 
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Q. (By Mr. Strong): Anybody else present 
that day besides you? 

A. No. There was a bookkeeper in the next 
room. 

Q. Was the door open? 

A. Yes, I guess it was. 

Q. Could he hear what was said, do you know? 

Mr. Robnett: I move to strike out the answer 
as a guess. He said he guessed it was. 

The Court: It may be stricken. 

There is an unanswered question, could he hear 
what you said. 

Mr. Katz: That is objected to as ealling for a 
conclusion and opinion of the witness. Objected to 
on that ground. 

The Court: Objection sustained. 

Q. (By Mr. Strong): Mr. Witness, as to these 
sums that are shown here of 50 per eent, $35,694.42 
to Sam Ormont, 50 per cent for $35,694.42 to Phillip 
Himmelfarb, did you see any records with reference 
to those sums? [1035] 

Mr. Robnett: Objected to as ineompetent, 11- 
relevant and immaterial, also that it is privileged. 

The Court: The question calls for a yes or no 
answer, and in view of that the objection is over- 
ruled. 

The Witness: Well, yes. 

Q. (By Mr. Strong): Did you see regular 
books and: records ? A. No, sir. 

Mr. Robnett: Object to that as asking for an 
opinion of the witness. 


vs. United States of America 1131 


(Testimony of William 8. Malin) 

The Court: Objection sustained. 

Q. (By Mr. Strong): What did you see? 

A. A slip of paper on which was written 

Mr. Robnett: I object to that, if the. Court 
please, on the ground that it is privileged and t1- 
competent, irrelevant and immaterial, also leading 
and suggestive. 

The Court: There is no foundation laid as to 
when he saw it, who was present, and so forth. 

Q. (By Mr. Strong): When did you see it? 

Mr. Robnett: I object to that. 

The Court: He said he saw a piece of paper. 

Mr. Robnett: JI know. I object to Hie question 
as immaterial. [1036] 2 

Mr. Strong: It is foundation. He said there was 
no foundation. 

The Court: Objection overruled. 

The Witness: What was the question ? 

The Court: When did you see the slip of paper? 

The Witness: May 23rd. 

Q. (By Mr. Strong): Was that the only thing 
you saw, was a slip of paper? be oes Sita 

Q. What did it say on it? 

Mr. Robnett: Object to that as the paper’ vould 
be the best evidence; incompetent, Ine Geen and 
immaterial, and privileged. a 

Mr. Strong: I will withdraw the question at 


this point. 
The Court: ‘Very well. 
Q. (By Mr. Strong): Have you got the paper? 
A. No, I haven’t. a ait 
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Q. Do you have any work papers that you 
worked with? A. No, I haven’t. 

Q. Did you have? 

A. I did have; yes, sir. 

Q. Where are they? 

Mr. Robnett: Object to that as immaterial. 

The Court: Objection sustained. 

Q. (By Mr. Strong): Did you make a copy of 
what is on the paper? 

Mr. Robnett: I object to that as immaterial. 

The Court: Objection sustained. 

Mr. Strong: May I have one moment, your 
Honor? I may be finished with this witness. 

Q. Does Government’s Exhibit 6, which bears 
two signatures on the fourth page, were those 
placed on the document in your presence? 

A. Yes, sir. 

Mr. Robnett: That we object to as immaterial 
also. 

The Court: Overruled. 

Q. (By Mr. Strong): The signature of Sam 
Ormont, who signed that? 

A. Mr. Sam Ormont. 

Mr. Robnett: I will stipulate that Mr. Ormont 
signed that. 

Mr. Strong: Same stipulation? 

Mr. Robnett: I say I will so stipulate. 

Q. (By Mr. Strong): As to the signature of 
Phillip Himmelfarb ? 

A. The defendant Himmelfarb signed it. 
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Mr. Katz: We stipulate that the defendant Him- 
melfarb signed it, your Honor. [1038] 

The Court: You stipulate the defendant Him- 
melfarb signed it? 

Mr. Katz: Yes, your Honor. 

The Court: Very well. 

Mr. Strong: No further questions. 

Mr. Robnett: I have no questions. 

Mr. Katz: No questions, your Honor. 

The Court: Step down. 

(Witness excused.) 

Mr. Strong: May we have a recess before I 
start the next witness? It is almost 3:00 o’clock. 

The Court: Very well. Short recess. Remember 
the admonition. 

(Short recess.) [1039] 

The Court: The usual stipulation ? 

Mr. Strong: So stipulated. 

Mr. Robnett: So stipulated. 

NMiraisatz: Yes. 

The Court: Mr. Bircher. 
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called as a witness by and on behalf of the Govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


The Clerk: What is your name? 
The Witness: Donald Bircher. 
The Clerk: Your address? 

The Witness: Glendale, California. 


Direct Examination 

By Mr. Strong: 
Mr. Bircher, what is your occupation ? 
Special agent, Bureau of Internal Revenue. 
How long have you had that job? 
20 years. 
Where are you located ? 
Los Angeles. 
During May, 1945, were you assigned to 
conduct an investigation as to the income tax of 
Sam Ormont and Phillip Himmelfarb? 
I was. 
For what year? [1040] 
For the year 1944 originally. 
Did you get any further assignment later? 
Yes, subsequently. 
When? 
Later in 1945 I was assigned to co-operate 
with Special Agent Phoebus and Internal Revenue 
Agent Eustice, to cover the vears 1942, 1943 and 
1944. 

Q. Did you have any discussions in connection 
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with that investigation, with the defendants Or- 
mont and Himmelfarb, during May, 1945? 

A. Yes. 

Q. Speak up a little louder. A. Yes. . 

Q. When was the first such conversaticn? 

A. May 23, 1944, at the Acme Meat Company’s 
office. I talked with—— 

Q. What date? 

A. May 28, 1945, at the Acme Meat Company’s 
office, Imperial and Garfield Boulevards, South 
Gate. We talked with Mr. Ormont—that is, Mr. 
Phoebus and I. 

Q. That was the dav and the occasion which was 
heretofore testified to by Mv. Phoebus? 

A. Yes. 

Q. And on that occasion, as | understand Mr. 
Phoebus’ testimony, you did not warn the defend- 
ant as to his rights, is [1041] that right? 

A. That is correct, I believe. 

Q. When was the next time that yeu had a ¢on- 
versation with either or both defendants ? 


A. The following day, May 24, Mr. Ormont—— 
Q. What date? 

A. May 24, 1945, Mr. Ormont came to our nace 
Q. Where? | 

A. Room 844 in the Post Office Building, here. 


© } 


Who was present besides you and My. 
Ormont? | 
A. Walter E. Slick, Deputy Collector; Mr. 
Phoebus and Mr. Slick were both Deputy Collectors. 
@. And Mr. Ormont? A. Yes. 
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Q. Did you, on that occasion, warn Mr. Ormont 
as to his constitutional rights ? 

Mr. Robnett: I object to that as leading and 
suggestive. 

The Court: Objection sustained. 

Q. (By Mr. Strong): What did you say on 
that occasion ? 

The Court: With relation to the rights of the 
defendants. A. I told Mr. Ormont 

Mr. Katz: If the Court please, we make the ob- 
jection that it is hearsay against the defendant 
Himmelfarb. May it be understood that that ob- 
jection and ruling continues? [1042] 

The Court: Objection sustained as to the de- 
fendant Himmelfarb as to this conversation. 

A. I told Mr. Ormont that we would like to 
discuss his income tax lability and income tax 
affairs with him, and that he had the right to be 
accompanied by an attorney, and have the counsel 
of an attorney, if he desired. That he was not re- 
quired to give us any testimony; and that any state- 
ments he made, or documents he produced, at that 
interview, might be used in court against him in 
some matter at some future time. And he asked 
specifically whether any statements he made _ to 
us might become knowledge available to certain 
other Government agencies. And I told him that 
normally any information given the Internal Rev- 
enue Department would be held in confidence by 
that department, but that if a criminal trial should 
follow, such information might be disclosed at any 
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such trial; and I asked him if he cared to have an 
attorney present, and he said that he did not care 
to have one; he did not think he needed one in order 
to tell the truth. He said he did not want to have 
any trouble; that he wanted to pay whatever was 
due the Government. He said that he had made 
quite a large sum of money. [1043] 

Q@. Wait a minute now. I am asking you as to 
what you said to him as to his constitutional rights 
and you have answered that. 

Now will you state what was said by Mr. Ormont 
in that interview, what questions were asked him, 
what answers were given by him, with reference 
to his income for the period that you were investi- 
gating ? 

A. Mr. Ormont stated that he and Mr. Himmel- 
farb had had an indefinite business arrangement 
which was somewhat similar to a partnership or 
joint venture business, but that he did not want 
it commonly known that they had had such an 
arrangement because of fear that some other gov- 
ernment agency might cause him embarrassment; 
he said that he had been receiving certain subsidy 
benefits to which benefits some other government 
agency might challenge his right since he had rep- 
resented to the other agencies that he was doing 
business as an individual and operating the Acme 
Meat Company as an individual proprietor; he 
said in fact that he and Mr. Himmelfarb had an 
arrangement which began on May 1, 1944, whereby 
they would share equally from the profits, that is 
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the legitimate profits he specified, of the Acme 
Meat Company, which were wholesalers and pack- 
ers of meat. 

He said they would share equally in such legiti- 
mate profits as to the first $24,000 and that any 
legitimate profits above that sum belonged to him. 

He said he had other profits resulting from over- 
charges to customers. He said he preferred to call 
such over-charges bonuses or gifts because of the 
fact that he might get into difficulty with other 
governmental agencies. 

He said these bonuses or gifts totaled a little in 
excess of $70,000 for the period from May J, 1944, 
to April 30, 1945. 

He said that he kept no books or records regard- 
ing such side profits that they had made from the 
eustomers of the Acme Meat Company. 

He said that the side charges or collections from 
the customers of the Acme Meat Company had not 
been uniform, had not been determined on the basis 
of so much per pound, that the over-charges or ex- 
cess charges which had not been recorded in their 
books or records fluctuated and determined upon 
the market, how much the customers were willing 
to pay on the side. 

He said he didn’t want it known that they had 
gotten those over-charges for fear of cancellation 
of the license of the Aeme Meat Company to do 
business as a packing house or as a wholesaler. 
That he said was his principal concern. He wanted 
to pay whatever taxes he owed, which he and M1. 
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Himmelfarb, his associate, had not reported in their 
1944 individual returns which had been made on 
the calendar year basis. [1045] 


He said that he and Mr. Himmelfarb were that 
day filing or had filed a fiscal year return report- 
ing the total of these unrecorded profits. 

T asked him if he had a record of such unrecorded 
profits and he produced a small memorandum book, 
rather gold fabric or gold colored paper cover back, 
about an inch and a half by 214 inches, and I asked 
him if he would give me the page out of that book 
upon which he had a few figures recorded showing, 
which he said showed the profit, the net profits, from 
these unrecorded over-charges for the period Apvil 
30, 1944, or May 1, 1944—I am not sure—to Janu- 
ary 9, 1945, and for the period from January 5, 
1945, to May 1, 1945, or April 30, the day hefore, 
1945, 

These figures totaled about a little in excess of 
$35,000, and something in excess of $11,000 was re- 
corded as having been earned ftom the secret 
charges or unrecorded charges during the first por- 
tion of the period, which was from May 1, 1944, to 
January 5, 1945, and the balance of the sum in ex- 
cess of $35,000, or some $23,000, was recorded as 
shown as having been earned from excess charges 
and unrecorded charges from customers during the 
period January 5, 1945, to April 30, 1945. 

I asked him if he would let me have that record, 
and he said he would not. 
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I asked him to give me that page out of the book 
so I [1046] could copy them and he did that and I 
copied the figures while he sat there with me, and 
I still have them. 

He said that he had talked with Mr. Himmelfarb 
regarding their dilemma and worry about having 
gotten these secret charges on the side, and he said 
that he wanted to do whatever he could to straighten 
the matter out, to pay up quickly, that he wanted 
to be able to walk around and look people in the 
face again, that he had worried a lot about the 
matter. 

@. Was anything said as to how the money 
which you testified to was divided ? 

A. He said that he and Mr. Himmelfarb—— 

The Court: He just answered that a few mo- 
ments ago. The witness related that a moment or 
SO ago. 

The Witness: I would like to answer it com- 
pletely. I did not finish my answer. 

The Court: All right. 

The Witness: He said that he and Mr. Himmel- 
farb usually collected these excess or unrecorded 
charges in cash daily from their customers. 

He said Mr. Himmelfarb made most of the col- 
lections from the meat customers at the same time 
they paid their regular bills; that in addition to 
these invoice bills he would collect so much on the 
side and the amount would depend upon the fluctu- 
ating market, whatever the supply of meat would 
indicate. [1047] 
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He said that they divided their profits every day, 
sometimes every three days, sometimes maybe three 
times a week; that they each kept a memorandum of 
the amount that they divided and that each time 
they made a division of these cash profits, unre- 
corded cash profits, that they added to that amount 
that they divided that day the amounts previously 
divided and that they kept only that running bal- 
ance. They kept no books and records regarding 
the extra charges they collected. 

He said that he had talked the matter over with 
Mr. Himmelfarb regarding the fact that neither one 
of them had reported these extra charges, the extra 
income, in their 1944 returns, and that he felt that 
Mr. Himmelfarb would cooperate with us. 

I told him that we planned to go immediately 
and interview Mr. Himmelfarb. 

At that time I asked him if he wanted to make 
a statement before a stenographer, so that we would 
have a record of it so that no one would forget 
what was said on that occasion. He said that he 
did not care to do that, and at this conference or 
on my table, Deputy Collector Schhek made notes 
during the interview in plain sight of everyone, 
kept current notes. Deputy Collector Phoebus also 
made certain notes. 

After this preliminary interview I asked Mr. O1- 
mont if it was agreeable if I would prepare an 
affidavit with him and [1048] for him to review and 
sign at that time. I thereupon prepared in long- 
hand just one affidavit, no copy of it, there at my 


1142 Philip Himmelfarb, Sam Ormont 


(Testimony of Donald Bircher.) 
desk. We went over each sentence, Mr. Ormont and 
J, with the others present. [1049] 

At the conclusion of that I asked him to be sworn, 
and to sign the statement, and he was sworn and 
signed the statement, and left the statement with me. 

Q. Is that all that happened at that interview? 

A. At the conclusion of the interview Mr. Or- 
mont left. He said that he would give us free access 
to anything we wanted. I asked him if he had any 
record that we could refer to to verify this extra 
or side extra collection—this monev he had gotten 
from extra collections. He said that he had no rec- 
ord, and that they had kept no record, except the 
daily :unning’ total. 

TY asked him if he would give me the names of 
a few of his retail meat customers, so I might con- 
tact them, and try to verify those payments, and 
try to verify his total, as he had reported to us, and 
he said no, he did not think that it was necessary. 
And thereupon he left the office, and agreed that we 
could have free access to the books and records, and 
go ahead and make our own determination as best 
we could. 

And he left our office at that time, and we there- 
upon promptly drove to his office at the Acme Meat 
Company in South Gate, and as we entered the yard 
he also drove in; and Mr. Himmelfarb was in the 
yard and Mr. Ormont brought My. Himmelfarb over 
and introduced him to us, and told him who we were. 
And thereupon I asked Mr. Himmelfarb if he 
would— 
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Mr. Katz: I object to this, if the Court please, 
as not [1050] responsive to the question. This 1s 
relating a conversation up at the office. 

The Court: I think he has answered your ques- 
tion. 

Q. (By Mr. Strong): Subsequent to that in- 
terview that day, at the office, did you have any 
other interview with Mr. Ormont, on that same day, 
or any other day? 

A. Yes, later that dav. That was about 2:30 that 
they left. 

Q. Where was it held? 

A. In the office of the Acme Meat Company, 
South Gate. 

Q. Who was present? 

A. Mr. Himmelfarb, Mr. Ormont, Deputy Col- 
lectors Phoebus and Slick, and myself. 

Q. Will you testify what occurred, and what was 
said upon that occasion ? 

Mr. Katz: That is objected to, if the Court 
please, as to the defendant Himmelfarb, upon the 
ground that no foundation has been laid; it is irrele- 
vant and immaterial; and that no corpus delicti has 
been established. 

Mr. Strong: At this time, I would like to state, 
your Honor, that the corpus delicti has been estab- 
lished, and I am offering this testimony as to Mr. 
Himmelfarb as well as Ormont. If your Honor de- 
sires me to state what I consider to be the corpus 
delicti, I can do so, [1051] 
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The Court: Where is there sufficient foundation 
laid to permit this conversation against the defend- 
ant Himmelfarb. 

Q. (By Mr. Strong): Would you state the con- 
versation? And this is being offered as to the de- 
fendant Ormont—the conversation and what trans- 
pired. 

A. There were two portions of the conversation. 
The first portion was when we first arrived in the 
yard of the Acme Meat Company, and Mr. Ormont 
introduced us to Mr. Himmelfarb. We told him who 
we were, and that we wanted to talk to him regard- 
ing his income tax matters, and at that time I asked 
Mr. Himmelfarb if he was agreeable to discussing 
matters with us; and we got into the back seat of 
Mr. Slick’s automobile. Mr. Himmelfarb and I sat 
in the back seat, and Deputy Collectors in the front 
seat. Mr. Ormont went into the office of the Acme 
Meat Company, and left us sitting in the yard. 

Q. Mr. Ormont left you at that point? 

A. Wes: 

@. Did you again, during the same day, and dur- 
ing this Same interview, see Mr. Ormont? 

A. Yes. 

@. And where was that? 

A. In the office of the Acme Meat Company. 

Q. Who was present? [1052] 

A. Mr. Ormont, Mr. Himmelfarb, the two Dep- 
uty Collectors, and myself. 

Q. Will you state what was said, and what trans- 
pired at that point? 
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The Court: This is as to Sam Ormont only ? 

Mr, Strong: Yes. 

A. Mr. Ormont asked us 1f we would step into 
his small office, out of the regular large business 
office, and we did. That was a small office, I guess 
not over 6 feet square, and five or six of us were 
standing around in that office. There was hardly 
standing room. There wasn’t room for anyone to 
sit down. 

Q. Whatever position you were in, will you tell 
us what happened? 

A. It was cramped quarters. Mr. Ormont stated 
that he would like to see the affidavit he had signed 
at our office, since he then held in his hand the 
affidavit I had prepared for Mr. Himmelfarb to 
sien. He said, ‘‘I would like to compare them.”’ He 
did not think they were the same, and consistent 
with one another. So I let him see the same affi- 
davit he signed, and which was on Government let- 
ter-head paper, at our office. 

Mr. Ormont then took his two hands and started 
folding these two affidavits together. I stepped in 
quickly, and put my hand between his two, and 
grabbed the affidavits. I [1053] said, ‘‘Don’t do 
that.’’ I said, ‘‘You are trying to destroy Govern- 
ment property. Apparently that is what you have 
in mind. You had better be careful.’’ I said, ‘*That 
is very serious. Give it a lot of thought before 
you do it.’’ Mr. Ormont held on firmly, and I held 
on firmly; and I reminded him of that many times. 
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He began to twist and crush the paper, and twist 
my hand. I still held on vigorously. Finally he 
enashed his teeth, and started Jumping like a wres- 
tler, and finally something happened, and he went 
out the door and went down the bloody spillway, I 
chasing after him. 

The Court: What did you do when he gnashed 
his teeth? 

A. I gnashed mine. 

Q. (By «Mr. Strong): Who had tie @aidayit? 

A. Myr. Ormont took with him the affidavit as 
he broke away from me, and ran through the door, 
and down the bloody spillway, where they were 
slaughtering cattle. I ran after him. by the time 
I got to him he was standing alongside a large can 
of debris, from the bloody animals. I asked him 
to give me the affidavit. He said he couldn’t. I told 
him he had better. And thereupon we walked back 
into the office, and had some further discussion. 

Then we told him we would go into the matter 
further at a later date. [1054] 

Mr. Himmelfarb and the two Deputy Collectors 
and I were present during all this that I have re- 
lated. Do vou want me to go on to any subsequent 
conversations with the defendant Ormont ? 

The Court: Was that the end of that conversa- 
tion? 

The Witness: Yes, that is the end of that. The 
following day, yes. 

Q. (By Mr. Strong): Where? 

A. At Mr. Ormont’s bank. 
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Q. Who was present? 

Mr. Robnett: Before going into this, I move to 
strike that other answer, as not a statement of the 
conversation, which pertains to the issues in this 
ease. He is talking about acts more than anything 
else. 

Mr. Strong: It goes to wilfulness? It is part of 
the whole transaction. 

The Court: It is only admissible on the basis 
that the origmal document is not available, and as 
a foundation to admit the testimony concerning the 
contents of the doenment. 

Q. (By Mr. Stone): Wil you state the contents 
of the document which was given by Mr. Ormont, 
which you have just testified to, as an affidavit? 

Mr. Robnett: I ask that the jury be instructed 
that they [1055] are only to consider it for the lim- 
ited purpose your Honor has said. 

The Court: That is correct. That is merely foun- 
dation testimony to permit this witness to testify 
to what was in the document, because the Govern- 
ment either has to produce the original, because the 
defendant cannot be compelled to produce the docu- 
ment, if they depend on it, or they have to show a 
reason why the original can’t be produced. 

The Witness: The affidavit that I prepared on 
May 24th, at our office in this building—— 

The Court: That is the one you were just talk- 
ing about, the gnash episode? 

The Witness: That’s correct. The affidavit 
stated that Mr. Ormont had received approximately 
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$35,000 extra income, not reported on his books and 
records, and the portion which he had received in 
1944 he had not reported on his 1944 income tax re- 
turn. That is about all. 

The Court: It was a short affidavit then, wasn’t 
it? 

The Witness: Yes, only about ten lines. 

Q. (By My. Strong): Is that the substance 
of it? A. Yes, [1056] 

Q. Now on May 24th, on that occasion that you 
just testified to, was there any discussion with ref- 
erence to bonds? 

The Court: May 24th? Where is this? 

Mr, Strong: At the plant. 

The Court: With My. Ormont? 

Mr. Strong: Yes. 

The Witness: I can’t be definite that we dis- 
cussed it on that date. The following day we did. 

The Court: How did you happen to get over to 
the bank there the next day? Did vou and Ormont 
just happen to be in there coincidentally at the 
same time? 

The Witness: No, your Honor. Mr. Malin called 
me the next day, said he had been retained as a 
certified public accountant to represent Mr. Or- 
mont in his tax difficulties; said he wanted to apolo- 
gize on behalf of Mr. Ormont for what had hap- 
pened and that he wanted to know what he could 
do to help straighten it out. 

He said we were—— 

Mr. Robnett: I move to strike out this as a vol- 
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untary statement and not responsive to the ques- 
tion your Honor asked. You asked him how he 
got over to the bank. 

The Court: Yes. It is responsive. 

Mr. Robnett: It contains hearsay also. 

The Court: Yes, it does. It is good on that 
ground. [1057] 

Mr. Strong: It is the confidential agent of the 
defendant, your Honor. 

The Court: The answer is stricken. 

The Witness: Shall I answer it? 

The Court: You can answer it summarily with- 
out stating the conversation. 

The Witness: Yes. I met Mr. Ormont at his 
bank on May 25, 1945. On that occasion Mr. Or- 
mont said that we could examine—— 

The Court: How did you happen to get there? 

The Witness: By prearrangement with his ac- 
countant. We all met together. At that time Mr. 
Malin was present, Mr. Ormont, the deputy collec- 
tors and myself. 

We thereupon went to the safe deposit box section 
and Mr. Ormont obtained his key and we were taken 
to a small room where he opened the safe deposit 
box. 

Q. (By Mr. Strong): Who is ‘‘he?”’ 

A. Mr. Ormont opened the safe deposit box, and 
I asked Mr. Malin to take out his work papers and 
copy in our presence so that we could watch him, 
each document as it was taken out of the safe de- 
posit box by Mr. Ormont or by himself. 
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Mr, Ormont stood alongside of me and the dep- 
uty collectors, Mr. Malin sat down at the table 
in front of us and made the list, as the bonds were 
taken out one at a time. [1058] 

Q. Before vou go further into the events of that 
day, I will show you Government’s Exhibit 42 and 
ask you if this is the list that was made as you have 
just testified. 

A. Yes, that is the list; Exhibit 42. 

Q. Now will you continue with the conversations 
and occurrences ? 

The Court: This is still at the safe deposit box ? 

The Witness: In the little booth where we were 
inventorying the safe deposit box. 

The Court: About as big as his office? 

The Witness: About the same size, just room 
for the four of us to stand up and one to sit down 
at a little short table. And it was hot and stuffy. 
We all complained about it. 

My. Ormont stated that he had purchased most 
of the bonds that were in his box, even though a 
portion of them were recorded in the name jointly 
with the name of his mother, Mrs. Dora Goldberg ; 
he had purchased them with his funds mainly from 
the extra charges that he had collected on the side 
which are not recorded in his books. Some of them 
he had purchased in earlier years with some of his 
savings. 

He stated that he noticed that one of the bonds 
we came to was recorded m1 his name alone and 
not in the name of his mother and he jointly, and 
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he asked us whether we thought it was possible for 
him to get it corrected so that it could be in their 
names jointly. He said that although it was his 
[1059] funds, yet he wanted to have it in the name 
of himself and his mother. 

We just completed our examination, Mr. Malin 
took his original sheet that he had compiled in our 
presence and we all watched him mark down the 
numbers and the dates, the payees of the bonds, 
and thereupon Mr. Ormont closed his safe deposit 
box and we started to the front sidewalk in front 
of the bank. 

At that time Mr. Ormont came over to me on the 
side and apologized repeatedly for what he said 
he had done the day before. 

Mr. Robnett: What did he say, if you remem- 
ber? 

Mr. Strong: I am asking the questions at this 
point, your Honor. 

Mr. Robnett: Then I move to strike out his 
conclusion on the ground that it is a conclusion of 
the witness. He said he apologized repeatedly. 

The Court: It will be stricken. 

Q. (By My. Strong): Don’t go into the apology 
at all. A, All mght. 

Mr. Ormont said that he wished to apologize for 
his actions the day before in having taken the affi- 
davit from me forcefully and doing away with it, 
and he asked me what could be done to straighten 
out the situation. I told him the thing [1060] for 
him to do was to produce the affidavit. 
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He said he couldn’t do that. 

Then there was some other conversation. He said 
that he always attempted to keep in good physical 
condition, and we made certain remarks about what 
had happened the day before 

Q. Did it have anything to do with the income 
tax or his income? 

A. No, but one remark did. 

Q. Let’s have it. 

A. He said, ‘‘Mr. Bircher, as proof of my pa- 
triotism, I want you to know that all this extra 
money I got on the side I put in war bonds.”’ 

That is about all. 

@. Did that end the conversation at that time? 

A. He said he would be glad to give us what- 
ever he could and he was very sorry for what hap- 
pened and that he would instruct his accountant to 
cooperate with us, give us what assistance he could 
in arriving at his tax lability. 

Q. Was that all that was said on that occasion ? 

A. Yes, that is all. | 

Q. Now I show you Government’s Exhibit 50-A, 
B, C, D, and IT show you also Government’s Exhib- 
its 51-A, B, C and D and ask you if you ever saw 
those before, and also Government’s Exhibit 52 for 
identification. 

A. Yes, I have seen each of these papers. [1061] 

Q. And where did you get Government’s Exhib- 
its 50-A, B, C, D and 51-A, B, C and D? 

A. J received them all through the mail at my 
office upstairs from Mr. Malin. 
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Q. Did you receive them in that envelope? 

A. Yes. 

Q. That is Government’s Exhibit 52 for identi- 
fication ? 

A. Yes. At the time I received them I opened 
the letter and stapled the envelope to them and they 
have been intact ever since. 

Q. Until I unstapled them? 

A. That is correct. 

Q. Here? A. That is correct. 

Mr. Strong: I offer in evidence Government’s 
Exhibits 50-C, 51-D and 52. 

The Court: Admitted. 

(The documents referred to were received in 
evidence and marked Government’s Exhibits 
50-C, 51-D and 52.) 

Q. (By Mr. Strong): Now im connection with 
Government Exhibits 50-A, B, C, D and 51-A, B, C 
and D, did you at any time have any discussion 
with the defendant Ormont as to the documents 
themselves ? A. No. [1062] 

Q. Did you have any discussions with the de- 
fendant Himmelfarb as to those documents ? 

A. No. 

Mr. Strong: I would like to have this piece of 
paper, which is stapled to a bigger sheet, marked 
for identification, your Honor. 

The Court: No. 53. 

(The document referred to was marked Gov- 
ernment’s exhibit No. 53 for identification. ) 
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Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibit No. 53 for identification. 

Q. (By Mr. Strong): IJIshow you Government’s 
Exhibit 53 for identification and ask you if you ever 
saw this slip of paper which is stapled to the bigger 
sheet prior to this occasion ? A. Yes. 

Q. Will you state what that slip of paper rep- 
resents, physically ? 

A. That is a sheet or paper Mr. Ormont gave 
me from his small notebook in which he had these 
same figures recorded. 

Q. Is that what you testified to before, the slip 
of paper? A. Yes. 

@. And the figures on there, what figures are 
those? 

A. Those are the figures that Mr. Ormont had 
recorded in his book which he gave me to copy. 

Q. Whose handwriting are those figures in? 

A. Those are in my handwriting, made in his 
presence on this slip of paper. 

Mr. Strong: I offer in evidence Government’s 
Exhibit 53 for identification. 

The Court: Admitted. 

(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 53.) 

Mr. Strong: Shall I stop now? You said we 
would run until 4:00 o’clock. 

The Court: Very well. This ease is continued 
until 10:00 o’clock Tuesday morning; the court is 
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recessed until 10:00 o’clock Monday. Remember 
the admonition. 
(Whereupon, at 4:00 o’clock p.m., an ad- 
journment was taken until 10:00 o’clock a.m., 
Tuesday, June 10, 1947.) 


Los Angeles, California, Tuesday, June 10, 1947 


10:00 A.M. 


(The following proceedings were had outside 
of the presence of the jury:) 
The Court: United States vs. Ormont and Him- 
melfarb. 
My. Strong: Ready. | 
My. Robnett: Ready. If your Honor please, at 
this time there is a matter I wish to call to the 
Court’s attention 


The Court: The record will show the defendants 
are present. | 

Mr. Robnett: I want to present it without the 
jury being present. I call your attention to the 
transcript, on pages 1053 and 1054; that, as you 
will recall, was the testimony of the witness who 
is now on the stand, Mr. Bircher, with respect to 
what transpired down at the plant on the 24th day 
of May, 1945. eee ee | 

‘The Court: This is Mr. Phoebus’ testimony ? 

Mr. Robnett: No, this is. Mr. Birchér’s testi- 
mony, and as to certain documents called affidavits, 
and what the defendant did in regard to taking 
those affidavits to them. If you, will note, com- 
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mencing at the foot of page 1053, to the top of page 
1054, the witness says: 

‘‘T said, ‘Don’t do that.’ He said, ‘You are 
trying to destroy Government property. Ap- 
parently that is what you have in mind. You 
had better be careful.’ [1068] I said, ‘That is 
very serious.’ Give it a lot of thought before 
you do it.’ Mr. Ormont held on firmly, and I 
held on firmly; and I reminded him of that 
many times.’’ Then he goes on and states: 
‘*Hinally he gnashed his teeth, aud started 
jumping like a wrestler, and finally something 
happened, and he went out the door and went 
down the bloody spillway, I chasing after him.”’ 
Further, on that same page, lines 22 and 22: 

‘*T asked him to give me the affidavit. He 
said he couldn’t. I told him he had better. And 
thereupon we walked back into the office, and 
had some further discussion. 

‘“Then we told him we would go into the 
matter further at a later date.”’ 

If the Court please, upon that evidence, I wish 
to say this to your Honor—I could hardly hear the 
witness the other day. I asked him to speak up. 
I did not get all the significance of this at the time 
in order to effect an objection? It is only since I 
have gotten the transcript. 

I now, at this time, move to strike all of the 
testimony of the witness Bircher, as to conversa- 
tions and transactions that happened after that in- 
cident he just testified to, on the ground that there- 
after anything that the defendant said or did was, 
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of necessity, said and done under threat, and not 
voluntary, because here he was under a threat, that 
he had better [1069] not do this; he was destroying 
Government property; it was very serious, and that 
they would go into that matter further at a later 
date. And J think it is a sufficient showing to show 
that the defendant thereafter would be under fear 
as to anything he might say or do. The only other 
testimony given by the defendant—— 

The Court: By the defendant? 

Mr. Robnett: I should not say the defendant. 
J mean by the witness, that this motion would not 
apply to, was his statement, of course, of the con- 
tents of the affidavit. This was only a groundwork 
for the admission of parole testimony. 

I am not moving to strike that, vour Honor. I 
am moving to strike all the other testimony. You 
will reserve that the other testimony goes into con- 
versations down at the bank vault, with regard to 
bonds and bond lists, and the making of it, and all 
things that the defendant was supposed to have said 
at that time, and at that place, namely, at. the bank 
—I think that all of that should go out upon the 
ground that anything that was said or done after 
by the defendant was done under these threats. 

That would be borne out by the evidence of this 
same witness to the effect that thereafter Mr. Or- 
mont many times, he says, told him he was sorry, 
and apologized, and such as that, showing that the 
defendant had some fear in his mind at the time, 
and wanted to correct anything that was done. 
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That is my motion, to strike all of that evidence 
that follows that, the conversation, and all things 
that happened with regard to his showing them the 
bonds, letting them take a list of the bonds, and 
also as to any furnishing of books or records there- 
after, on the ground that that was and still is a 
threat. 

The Court: I don’t think I can reach that con- 
clusion. 

Mr. Strong: At this time, outside of the hearing 
oi the jury, may I present a matter too? 

The Court: Is this in relation to this matter? 

Mr. Strong: No. 

The Court: I don’t think I can reach that con- 
elusion, Mr. Robnett, from the testimony that has 
gone in to date. I will have to deny the motion. 

Mr. Robnett: May it be considered, without my 
having to repeat it before the jury, that I have 
made this same motion before the jury, and the 
same ruling? 

Mr. Strong: That is perfectly agreeable. 

The Court: Very well. 

Mr. Strong: At this time, your Honor, I would 
like to represent, and this is the last time, I prom- 
ise, the question of how much warning, and what 
warning is necessary to be given by the agents be- 
fore the testimony which they offer will be received 
in evidence, as to conversations by the defendants 
with them; and I would like to have these docu- 
ments marked for [1071] identification, if your 
Honor please. I have a copy of them, and also have 
the originals for examination. 
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These are documents which relate to the author- 
ity of the agents, the first of which I would lke to 
have marked being a copy of the credentials which 
the witness testified were shown to the defendants. 
That is, the witness Bircher, and the witness Phoe- 
bus testified, as to these credentials. 1 think on 
their face they indicate just exactly what the agent 
was doing, what was the scope of his authority. I 
submit they constitute a complete warning to any 
person who is being questioned or investigated, of 
what is going on; a sufficient warning to admit the 
admission of all conversations taking place subse- 
quently between them. 

The Court: I have admitted all of the conversa- 
tions as to the defendant Ormont. 

Mr. Strong: This is just as to Himmelfarb. 

The Court: And I have admitted conversations 
of the defendant Hinmelfarb with the witness 
Bircher, after this incident. You heard them read 
and described this merning, did you not? 

Mr. Strong: I don’t think I understand that 
your Honor did. | 

The Court: I did not admit conversations 
either; I admitted letters authorizing the agents. 

Mr. Strong: The second point is that I want 
to again [1072] bring before your Honor’s atten- 
tion the scope of authority and function of these 
agents. I would hke these documents marked for 
identification. | 

The Court: Let me see the cards. 

The Clerk: Do you want to mark this é¢ard 54? 
This is a copy of the credentials.’ : 
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Mr. Strong: 55 is a copy of a letter from the 
Treasury Department. I have here the original 
letter with the original signature of the Commis- 
sioner of the Bureau of Internal Revenue. 

The Court: That will be 55. 


(The documents referred to were marked 
Government’s Exhibits 54 and 55 for identi- 
fication. ) 


Mr. Strong: I want to submit to your Honor’s 
consideration again, the fact, of course that from 
our position, no warning as to criminality had to 
be given the defendant Himmelfarb under the cir- 
cumstances shown to exist in this case. Secondly, 
even if any warning had to be given the defendant 
Himmelfarb, he was fully on notice of precisely 
what was transpiring, on the basis of Government’s 
Exhibit 54, which were the credentials which were 
shown to the defendant himself. On that basis, your 
Honor, I would like to ask your Honor to re- 
consider the ruling which does not permit me to 
go into conversations with the defendant Himmel- 
farb. 

The Court: Will you refresh my memory? 
There was one [1073] occasion when the witness 
talked to the defendant Himmelfarb, which I ex- 
eluded, is that correct ? 

Mr. Strong: Just one occasion. 

The Court: And on one oeceasion when the wit- 
ness Kustice talked to the defendant Himmelfarb ? 

Mr. Strong: And Bircher. 

The Court: The testimony shows that Eustice’s 
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conversation with the defendant Himmelfarb was 
prior to the advent upon the scene of Mr. Bircher; 
prior to Mr. Bircher’s conversation with Mr. Him- 
melfarb. 

Mr. Strong: It also shows that Mr. Eustice’s 
position was that of Special Agent, and not con- 
nected with that branch. 

The Court: Only upon one occasion was the 
witness Phoebus present with the witness Bircher. 
That was the bloody runway occasion; the affidavit 
occasion, isn’t that correct? 

Mr. Strong: Yes, they were present at the plant 
on that occasion. 

The Court: The witness Phoebus was there? 

Mr. Strong: The witness Phoebus was there 
with the witness Bircher. 

The Court: Where in the record is that incident 
brought up, My. Katz, upon which [ based my 
ruling. I am satisfied I am correct about the wit- 
ness Eustice. I am satisfied I am correct about the 
witness Phoebus as to his first conversation, on the 
23rd of May. I will give consideration to the matter 
of [1074] reopening the testimony concerning the 
witness Bircher’s conversation. 

Mr. Strong: May 28rd is the one on which your 
Honor did not permit me to give at all. I want 
also to offer the testimony as to the 23rd, when 
Phoebus and Bircher were speaking to Mr. Him- 
melfarb. 

The Court: That is the conversation I am now 
thinking of. 
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Mr. Strong: Then there was one on the 24th, at 
the bloody runway. At any rate, I would hke to 
go into all the conversations between the witness 
Bircher and Mr. Himmelfarb. 

The Court: Let me find the transeript. Do you 
wish to be heard, Mr. Katz? 

Mr. Katz: If the Court please, I have been 
trving to locate that in the transcript. 

The Court: On page 1052 the witness Bireher 
testified—he begins on page 1040. He speaks first 
of having been assigned to conduct investigations 
of the income tax of Sam Ormont and Phillip Him- 
melfarb. On page 1040, on May 23rd, he says he 
did not warn the defendant Himmelfarb as to his 
rights. Is that correct? 

Mr. Katz: That is correct. 


The Court: There is nothing in the record to 
show that they advised Himmelfarh that they were 
investigating his income tax. 

Mr. Strong: Page 1040. [1075] 

The Court: That is what Mr. Bircher was told; 
not what Mr. Himmelfarb was told. Then, the 
conversation in the office, at which Himmelfarb was 
not present, and then, on page 1052: 


‘‘There were two portions of the conversa- 
tion. The first portion was when we first ar- 
rived in the yard of the Aeme Meat Company, 
and Mr. Ormont introduced us to My. Himmel- 
farb. We told him who we were, and that we 
wanted to talk to him regarding his income tax 
matters, and at that time I asked Mr. Him- 
melfarb if he was agreeable to discussing mat- 
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ters with us; and we got into the back seat of 
Mr. Slick’s automobile.’’ 

There is nothing more about the conversation 
with Himmelfarb at that time. Himmelfarb was 
present when the incident occurred of the affidavit, 
and there isn't anything more. 1 don’t think that 
is sufficient, Mr. Strong. I think when Internal 
Revenue agents go out, it isn't sufficient to just 
show them their card, and say they are investigating 
their income tax matters. Thev have got to warn 
them. And their testimony is not any evidence at 
all. Mr. Himmelfarb was never told of the right 
not to give information, and if he did, it would be 
used against him. I think that right has got to be 
preserved. 

Mir. Strong: Your Honor does not feel that 
showing his eard is sufficient ? 

MiesOGourt: I vdont think if is. EMxperience 
teaches us that there are thousands and thousands 
of investigations, that [1076] are made, that never 
eventuate in a criminal prosecution, and a man 
should not presume, just because an Internal Rev- 
enue Agent comes to him to seek information that 
he is going to be prosecuted. 

Mr. Strong: The Internal Revenue Agent 
doesn’t know who is going to be prosecuted. 

The Court: JI know he doesn’t. I think-he owes 
a duty, when he is investigating a man’s income tax, 
to warn him; and they talk just as freely if he does. 

Mr. Strong: I understand Mr. Himmelfarb was 
not warned of his rights. ~ _ | 

The Court: That is right. 
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Mr. Strong: Then there is no use to make an 
offer to introduce the testimony. 

The Court: If you wish to make an offer of 
proof for the record, you may do so. 

Mr. Strong: I would like to, if I may. 

The Court: Surely. 

Mr. Strong: May we have Mr. Bircher state the 
offer of proof, since he is more familiar with the 
facts than I am? 

The Court: I don’t think so. I think we had 
better keep the United States Attorney, the repre- 
sentative of the Government, who speaks rather 
than from the witness stand in the court room. 

Mr. Strong: I would like to make an offer of 
proof that if [1077] Mr. Bircher were permitted 
to testify, and Mr. Phoebus were permitted to 
testify, as to the conversations between themselves 
and the defendant Himmelfarb, on May 24, 1945, 
in the automobile, as was shown before, concerning 
the income, and income tax return of Mr. Himmel- 
farb for the year 1944, that they would testify to 
the effect that Mr. Bircher showed his credentials 
to Mr. Himmelfarb, and explained to him what 
his position was, in the discussion with Mr. Him- 
melfarb; that they then proceeded to ask Mr. Him- 
melfarb questions, and to receive answers from him, 
without going into detail as to what was said 

The Court: In substance Himmelfarb said 

Mr. Strong: In substance, Himmelfarb replied, 
and said the same things, which Mr. Ormont had 
said, and which was heretofore testified to by Mr. 
Bircher. 
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The Court: On the same day, at the agents’ 
office ? 

Mr. Strong: Yes, your Honor. In fact, what 
he admitted was that he received this additional 
money, as he testified with reference to Mx. Ormont, 
and indicated at that time that this was a practice 
of collecting extra charges, in addition to the selling 
price, which was recorded on the invoices, for meat 
sold by the Acme Meat Company, and that these 
extra charges were not recorded by either of the 
defendants 

The Court: Except—— 

Mr. Strong: Except on this little daily cumula- 
tive paper, [1078] showing cumulative amount from 


day to day, without showing who it was received 
from, and how much. 

Mr. Himmelfarb also was asked whether he had 
a similar piece of paper to that which Mr. Ormont 
produced, and Mr. Himmelfarb also produced a 
piece of paper, which also had cumulative amounts 
which he admitted were received by him as a part 
of the extra charges which he shared with Mr. 
Ormont, and those were received by extra sales of 
meat the Acme Meat Company made to customers. 
That this collection was begun some time in May, 
1944, and discontinued some time in the latter part 
of April, 1945. That they regularly divided the 
receipt of this money, that is, Mr. Ormont and Mr. 
Himmelfarb regularly divided these extra charges, 
on a fifty-fifty basis, and they settled together at 
different intervals of time; sometimes every day, 
and sometimes possibly at week intervals. 
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I haven’t gone into all the details. 

The Court: In substance, that is your offer? 

Mi. Strong: And in addition to that an affidavit 
was prepared for Mr. Himmelfarb’s signature, 
which was worded the same, or almost the same, 
as that which had been prepared for Mr. Ormont, 
and as to which there was testimony Mr. Ormont 
signed; and those disappeared down the bloody 
spillway. And we have a carbon copy of the affi- 
davit which was prepared for Mr. Himmelfarb’s 
signature. I have it here. I would like to ineor- 
porate it as part of the offer of proof. I suppose 
it will [1079] be rejected as an exhibit. 

The Court: If you wish to offer it and have it 
marked for identification, you may. 

Mr. Strong: Yes, your Honor, may I have it 
marked for identification ? 

The Clerk: 56. 

Mr. Strong: This affidavit was shown to Mr. 
Himmelfarb, the contents discussed with him, and 
the facts contained in that affidavit are facts which 
were relied on 

The Court: The affidavit was not signed ? 

Mr. Strong: The affidavit was not signed. 

The Court: Do you wish to state your objection ? 

Mr. Katz: At this time the defendant Himmel- 
farb objects to the offer of proof upon the ground 
that there has been no foundation laid; that there 
was not, and has been no testimony by Bireher, or 
anyone else, that there was any disclosure or state- 
ment to the defendant of his constitutional rights, 
or that he was ever informed that he had a right 


vs. United States of America 1167 


to have counsel, or anything else, in connection with 
it, or whether the statement could or might or could 
be used against him. 

Also, your Honor, in addition to the grounds 
stated, that there has been no foundation laid for 
such testimony, I make the objection upon the 
ground that there is no corpus delicti established. 
The corpus delicti may not be established by proof 
of conversations, on the basis of admissions or 
confessions, and that, in effect, is what is sought 
to be done here. Also upon the ground that it is 
incompetent, irrelevant and immaterial; has no 
bearing upon any of the issues in this case, and 
further upon the ground that no corpus delicti has 
been established. 

The Court: The objection will be sustained 
upon the ground that no foundation has been laid. 
T will not sustain it upon the ground that no corpus 
delicti has been established. At this time I do not 
wish to be understood that I am ruling that the 
corpus delicti has been established. The objection 
upon the ground that no foundation has been laid 
is sufficient. Upon that basis it is sustained. 

Mr. Strong: I also want, in connection with that 
offer of proof, to offer two other documents. 54 
and 55 for identification I would like to offer in 
evidence, and I offer 56 in evidence. Those are the 
two copies of the authoriation and authority. 

The Court: 54 is a copy 

My. Strong: Of the credentials. 

The Court: Of the credentials shown. 

Mr. Strong: Yes. 
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The Court: 55 is not? 

Mr. Strong: No. 

The Court: 54 is admissible. 55 is not. It is 
hearsay. 

Myr. Katz: As to 54 may I interpose the objec- 
tion that the [1081] exhibit, as to the defendant 
Himmelfarb, is hearsay; that there has been no 
foundation laid. Further, there is no indication 
here that it was laid. 

The Court: I don’t know that there was any 
testimony here that he showed it to Himmelfarb. 

Mr. Strong: I will save time by asking ques- 
tions, if I may. 

The Court: I will withhold rulings on the ob- 
jections then. 

Are the preliminary matters over and are we 
ready to call down the jury? 

(Assent. ) 

Call the jury down. [1082] 

(The jury returned to the courtroom at 10:40 
o’clock a.m.) 

The Court: Usual stipulation ? 

Mr. Strong: So stipulated. 

Mr. Katz: So stipulated. 

Mr. Robnett: So stipulated. 

The Court: Mr. Bircher. 
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the witness on the stand at the time of adjournment, 
resumed the stand and testified further as follows: 


Direct Examination 
(Continued) 
By Mr. Strong: 

Q. Mr. Bircher, on May 24, 1945, as vou testi- 
fied when you were in a car at the Acme Meat Com- 
pany plant and you spoke to the defendant Him- 
melfarb, did you make any statement to him at that 
time as to what you were doing? A. Yes. 

Q. Will you state what you said? 

Mr. Katz: Objected to, if the Court please, no 
proper foundation laid. 

Mr. Strong: The foundation was laid as to who 
was present the other day, your Honor. 

The Court: That foundation is present. I think 
the question is a little broad. It would permit the 
witness to make a statement as to what was said, 
but what you are now [1083] endeavoring to do is 
establish a foundation ? 

Mr. Strong: That is all. I don’t want the con- 
versation between them, as to the substance. 

The Court: Did you ever show him your cre- 
dentials? 

The Witness: Yes, I did. 

The Court: You did? 

The Witness: Yes. 

Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibit No. 54 for identification and ask 
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you whether that is a copy of the credentials. Do 
you have the original with vou? 

pee es, (Producing credemiaicy 

Mr. Katz: Objected to as calling for a econclu- 
sion of the witness, if the Court please. 

The Court: Overruled. 

The Witness: Yes, that is a copy. 

Q. (By Mr. Strong): And Government’s Ex- 
hibit 54, the original of that, was that the docu- 
ment that was shown by vou to the defendant Him- 
melfarb ? 

A. Yes, that is the one I have in my hand. 

@. Did you read to him the contents of that 
document ? A. No. 

My. Robnett: I assume this is only being offered 
as to Mr. Himmelfarb? [1084] 

Mr. Strong: At this time. 

The Court: Yes. 

Q. (By Mr. Strong): Did he take the docu- 
ment from your hands? A. Yes, he took it. 

Q. What did he do with it? 

A. Read it and looked at it and held it in his 
hand. 

Mr. Katz: I move to strike ‘“‘he read it’ as 
ealling for a conclusion of the witness. 

The Court: It may be stricken, that he read it. 

Mir Strong: It is a physieal’ fact 

The Court: How ean you tell if anybody is 
reading it? 

Mr. Strong: When somebody stands and looks 
at a document, he is reading it. 
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Mr. Katz: He may be intrigued by the picture 
on it. 

The Court: I took a lot of Japanese documents 
and looked at them a long time but I wasn’t read- 
ing them. 

Mr. Strong: That is all. I offer in evidence 
Government’s Exhibit 54 for identification. 

Mr. Katz: Objected to as immaterial, if the 
Court please, no foundation laid, incompetent, 
irrelevant and immaterial, no bearing upon any 
issue in this case. 

The Court: Overruled. Exhibit 54 is admitted 
in evidence. 


(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 54.) [1085] 


Mr. Strong: No further questions. 

The Court: Cross-examine. Had you _ ¢rogs- 
examined Mr. Bircher, anybody yet? 

Mr. Strong: Nobody has yet, your Honor. I 
just stopped. 


Cross-Examination 


By Mr. Robnett: 

Q. Mr. Bircher, I understand from you that you 
had a conversation with the defendant Sam Ormont 
in this building on May 24, 1945. 

A. Yes, sir. 

Mr. Katz: If the Court please, I am going to 
object to this questioning, or further testimony 
along this line, and ask to have the same under- 
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standing with respect to each objection made and 
the same ruling, if that is agreeable with your 
Honor. 

The Court: The objection to that question is 
sustained as to the defendant Himmelfarb. It will 
be deemed that that objection will have been made 
and the same ruling to each of this line of question- 
ing unless it is otherwise noted or unless counsel 
calls the matter to my attention so that I may 
advise the jury with relation to it. 

Q. (By Mr. Robnett): And at that conversa- 
tion there was present Mr. Phoebus, who has al- 
ready testified here, and a Mr. Schhek, did you 
say? [1086] 

A. Yes, Deputy Collector Walter Schlick. 

@. Mr. Ormont and yourself, constituted all that 
were present? A. That is correct. 

Q. Now at the time the conversation opened 
you made some statement to Mr. Ormont, you said? 

ees. 

@. And at that time Mr. Ormont, before making 
any statement of anything else asked you, did he 
not, whether or not anything he might say there 
would be kept in confidence by vou and those pres- 
ent, or words to that effect? 

A. Yes, he asked something of that kind. 

@. And didn’t he at that time tell you and those 
present that so far as any income tax was con- 
cerned, that he intended to pay whatever he owed 
or whatever might be bound to be owing? 

A. Yes, he said he wanted to straighten it out. 
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The Court: Did he say he wanted to straighten 
it out or did he say he wanted to pay it? 

The Witness: He said he wanted to pay, do 
anything he eould to straighten out the matter. 

Q. (By Mr. Robnett): He told you, did he not, 
that the only concern he had, or had ever had with 
regard to the matters you were about to discuss, 
were matters in his mind with regard to the [1087] 
other departments of the Government? 

A. No, he did not say that. 

Q. But he did tell you, did he not, that that was 
his ehief concern? 

A. He said his chief concern was 

@. Just answer this yes or no, please, and we 
will get along faster. 

My. Strong: I submit if he can’t answer the 
question he ean explain it. 

The Court: He can answer it yes or no and then 
we can see if he has an explanation. 

The Witness: Yes. May I explain it? 

Mr. Robnett: No. 

The Court: Counsel can pick it up on redirect. 

Mr. Strong: May I have the question read, your 
Honor, so that I will know what to ask? 


(The question referred to was read by the 
reporter as set forth above.) 


The Court: That is, other departments of the 
Government ? 

Mr. Robnett: Yes. 

Q. And he told you at that conference, did he not, 
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that the matter he was about to discuss with you 
all transpired after or commencing with the Ist 
day of May 1944? Ae Ne: 

@. He did not? [1088] A. No. 

Q@. Didn't he tell you that was the date when he 
and Mr. Himmelfarb made their arrangements be- 
tween themselves as to the so-called extra charges? 

A. That is correct. 

@. And he told you, did he not, that that con- 
tinued from that date until the last of April 1945? 

A. He said it continued after that even. 

®. After that? A. That 16 comece 

@. And he told you, did he not, that that par- 
ticular transaction between you and My. Himmel- 
farb was reported by him or being reported that 
day by him and My. Himmelfarb under the fiseal 
vear basis? A. Yes. 

@. By the way, did you thereafter investigate 
and see Exlnbit 6 that is in evidence here? I will 
eet it for you if you are not familiar with it. 

A. Yes, I am familiar with it. We didn’t in- 
vestigate his tax lability for 1945 and that pertains 
to the vears 1944 and 1945 where there was an over- 
lap of year's on a fiscal basis. 

The Court: Did you see Exhibit 6? 

‘The Witness: Yes, I am familiar with it. [1089] 

Q. (By Myr. Robnett): And isn’t it a fact that 
he told you that by reason of the fact that the busi- 
ness reported in that fiscal year, on that fiscal year 
basis, did not begin until May 1944 and that they 
were adopting a fiscal year fox it, that it was not 
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reported by him in his individual report for the 
vear 1944? A. No. 

Q. He didn’t tell you that? ae NO 

@. He did tell you that he didn’t report it, or 
any part of it, in his report for 1944, didn’t he? 

a Yes. 

Q. He told you that at that time? 

peeves, (hat is right. 

@. And he also told you, did he not, that he 
was paying and intended to pay his tax on that 
money, that was in the fiscal year, according to 
the fiscal year? eNO: 

Q. He didn’t tell you that? A. No. 

Q. Did you ever in your examination ascertain 
that that was done? 

Eweeies, at ameter time. 

@. Now at the time of this conference did vou 
make notes of the conversation? [1090] 

A. Yes, I made notes of some of them that I 
embodied in the affidavit. Those are the only notes 
I made. 

@. Those are the only ones? 

A. That is correct. 

Q. And you are testifying here then entirely by 
Memory, are you? 

A. Yes, but I would like to explain that which 
will amplify my answer. 

The Court: Go ahead. 

The Witness: I am testifying from memory as 
to what was contained in that affidavit but I used 
that affidavit in preparing another affidavit, a copy 
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of which I have here, although they were not worded 
absolutely verbatim. In substance they were the 
same, and I have a copy of the second oie. 

Q. (By Mr. Robnett): That plus your memory 
is all that you are using for your testimony, is that 
correct ? A. That is eorrect. 

Q. You haven’t gone over this matter with any- 
one else before testifying? 

A. Well, we have discussed it of course at the 
time and many times since. 

Q. Who is we? 

A. Mr. Phoebus, Mr. Schlick and I. 

@. And you have discussed it since this trial 
was in [1091] progress, have you not? 

A. Yes, generally. 

@. And you have heard Mr. Phoebus’ testimony, 


have you? A. Yes. 

Q. And has that testimony in any way refreshed 
vour memory ? A. GNo: 

Q. Not at all? A. None. 


Q. You remembered everything that vou tes- 
tified to before you heard Mr. Phoebus’ testimony ? 

A. Yes, that is correct. 

@. And as to your conferences or going over the 
matter with Mr. Schlick and Mr. Phoebus, the many 
times you say you have, have any of those confer- 
ences refreshed your memory with regard to what 
transpired in that conference ? A. No. 

Q. Not a bit? A. No. 

Q. You remember everything ? 

A. Yes. We went over them immediately after 
and made notes the next day and at that moment 
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everything was fresh in my mind, so we had our 
notes at that time and nothing was added to my 
memory at that time. 

@. And you have not needed to and haven’t, I 
take it, [1092] gone over the notes that were made 
after that conference that you have just spoken of? 

A. Wemade some notes the next day and I have 
reviewed those. 

@. You have reviewed those notes? 

A. That is, I have reviewed Mr. Schlick’s notes, 
I have reviewed Mr. Phoebus’ notes and we have 
had general conversations about what was in them. 

Q. In the reviews of those notes of Mr. Schlick, 
did they in any way refresh your memory of any- 
thing that happened in that conference ? 

Eva: 

Q. And in your review of the notes of Mr. 
Phoebus, have they in any way refreshed your 
memory as to what happened at that conference? 

eee io. | ahink™ W688. 

The Court: You made a report on this, did you? 

The Witness: Yes. 

The Court: A formal typewritten report? 

The Witness: Yes. 

The Court: To your superiors? 

The Witness: Yes. 

Q. (By Mr. Robnett): When did you make 
that? 

A. IL believe sometime about August 1945, the 
first one. [1093] Then I made a supplemental one 
later when they asked that we go into the other 
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years with Mr. Ormont, and that required a sup- 
plemental report. 

@. Anyhow you made the first report in August 
1945 ? 

A. That is my recollection. I would have to 
look it up. 

@. And in making that report, did you make 
it entirely from memory ? A, ING 

Q. What did you use then? 

A. I had the deputy collector’s report before 


Q. Whose report is that? 

A. Deputy Collector Phoebus and Deputy Col- 
lector Schlick. They made a report and I had a 
copy before me. I also had the notes of the conver- 
sations that [ have related. 

Q. And for that report then yeu did refresh 
your memory from the notes and reports of those 
two gentlemen you just named, Mr. Sehlick and 
Mr. Phoebus, did you? 

A. Yes, they handled the accounting matters, 
being deputy collectors, and from the accounting 
matters I used their figures and their report but I 
don’t think it refreshed my recollection as to what 
transpired at these interviews. 

Q. You have, have you, Mr. Bircher, a very 
good recollection of what happened on the 24th 
and what was said? 

A. Yes, I think I have. [109+] 

Q. Was there ever a time after the 24th of May 
1944 when your recollection of what happened at 
that conference was not clear? 
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A. No, I think not. 

@. Never a time? Ay No: 

Q. Now I will ask you, didn’t Mr. Ormont at 
that conference tell you that he didn’t make the 
collections of any of this so-called extra money, or 
whatever it was called? A. No. 

Q. He didn’t tell you that? 

A. He said that Himmelfarb did, that he was 
out buying im the fields and that on occasions he 
had to make the collections, but Himmelfarb worked 
in the cooler and usually made the collections. 

@. He told you, did he not, at that time that 
all of those so-called extra payments were made at 
the identical time that the invoiees were paid or 


the purchase of whatever the merchandise was, was 
paid? A. No, he didn’t say that. 

@. He did not? 

A. No. He said most of them were. Occasion- 
ally people came back and paid the extra charges. 

@. He what? 

A. He said most of them were paid at the same 
time [1095] that the invoices were paid, and oc- 
casionally people would come back or come at a 
different time and pay the overcharges. He said 
the overcharges were not uniform mnt they fluctu- 
ated with the market. 

Q. Just a moment. I didn’t ask vou that. 

Isn’t it a fact that he told you at that time that 
if neither he nor Mr. Himme!farb made any charges 
of that kind but that that extra money was some- 
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times given them or paid to them, one of them, by 
the customer 4% 

A. No, he didn’t say they didn’t make any over- 
charges. He said they preferred to call it gifts or 
bonuses but that their overcharges were based on 
the market. 

Q. Didn’t he tell you that in many instances 
eustomers didn’t pay anything extra? 

A. Yes, he said that. 

@. And didn’t he tell vou that they didn’t even 
ask such customers for anything extra? 

A. I can’t say that. Possibly he did say that. 

Q. Well, now, Mr. Bircher, isn’t it true that Mr. 
Ormont told you that many customers, that they 
had bought meat from them and afterwards, after 
they had bought and paid for the meat, on another 
day paid them money gifts? 

A. He said they came back and paid extra 
amounts, but I don’t know that he said they were 
gifts because they were plainly overcharges. [1096] 

Q. He didn’t say they came back and made a 
payment of an overcharge, did he, after they paid 
their first bill? A. Yes. 

@. He used that expression? 

A. He said there was side money, side payments, 
which he preferred to call bonuses or gifts. 

Q. Didn’t he tell you that most of the money 
that they had received had been received from peo- 
ple who voluntarily handed the money to them? 

A. No, sir. 

Q. He didn’t tell you that? 
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A. ‘There never was that proposition raised, 
that it was given vohintariy. [1097] 

Q. Did he tell you in that conversation that he 
didn’t believe that this money or a lot of the 
money was even income or taxable income because 
it was in the nature of gifts? 

A. No. He said it might be gambling; I got a 
lot of extra money and I don’t want to tell you 
what it is; and later he abandoned the idea of 
gambling, no longer presented the question that it 
might be profits from gambling, said it was over- 
charges, side money. 

Q. Said it was overcharges? 

A. That is correct. 

@. And he told vou they kept no books on it? 

A. That is correct. 

@. He told vou that it wasn’t entered on the 
books of the Aeme Meat Company ? 

A. That is correct. 

@. Didn’t he tell you that it didn’t belong to 
the Acme Meat Company and that is why it wasn’t 
entered on the books? 

A. No, he didn't. Do you want me to tell you 
why he said it wasn’t? 

Q. Just answer the question. Didn’t he tell you 
that the memoranda he had in the book you have 
mentioned Friday was the only record he knew 
of of those collections? 

A. No, he didn’t say that. 

Q. He didn’t say that? [1098] 
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A. No. He said Himmelfarb had a similar 
necord. 

Q. A similar record? A. Thatas right 

Q. Then he did tell you, did he not, that the 
record he had in that book and a similar record 
that Mr. Himmelfarb had were the only reeords 
that he knew of of those collections? 

A. That is correct. 

Q. He readily handed you the book when you 
asked for ii, didn’t he? A. No. 

Q. He did hand it to you? A. Yes. 

Q. And you then made a copy from that book 
of what it contained on that subject, did you? 

A. Yes. As a matter of fact, he held it in his 
own hand. He didn’t hand it to me. 

Q. Just a moment. I just wish to have you 
answer questions. 

Now that copy that you made is Exhibit 53, I 
believe. 


(The document referred to was passed to 
counsel. ) 


Q. (By Mr. Robnett): I will show you Gov- 
ernment’s Exhibit 58, which is a small page fas- 
tened to this larger page. The small page is the 
copy that you made from the book he handed you, 
is it? A, Yesu [ilggoy 

Q. Now, Mr. Bircher, did that contain all that 
was In the book that he handed vou? I mean the 
page or whatever you were copying from. 


A. Yes. in addition there are some notes that 
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the book was gold fabric, or geld paper covered 
book, and approximately the size of the book, and 
that is a page from the book. 


Q@. Now you are referring 
The Court: You mean there were notes in 
the book ? 


The Witness: No. We made a hitle memoran- 
dum at the top of this page saving that it was 
taken from a gold fabric covered book. 

Q. (By Mr. Robnett): Just read the part of 
the memoranda that was not in the book. 

A. It says, ‘‘Gold notebook, 44 inches by 21% 
inehes,’’ | guess it is. 

Q. You wrote that, did you? 

A. No, I think that is Mr. Phoebus’ handwrit- 
ing. JJe was there present. 

Q. Those two first lines on there in any event, 
those were not in the book? 

ee ies COrRrcet 

Q. But all the rest was? 

A. Yes, except the dots, those four dots after 
the [1100] amounts. Otherwise, it is ex folly the 
same as the book. 

Q. And that contains all that was on ue page 
vou were copying from? 

A. That is correct. There were no ‘dollar signs 
on the figures, as you can see, but just the dates 
and the amounts. a 

Q. I mean, this is an exact copy of all that is 
on that page? A. That is couten” 
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Q. And he told you that that page was the only 
record he had, didn’t he? A. Yes. 

Q. And he told you that early in the conversa- 
tion, did he not? 

A. Yes. I don’t know whether it is early or in 
the middle of it. 

Q. Well, as you related the conversation the 
other day, was that the chronology of it? 

A. Yes. 

@. Now as you related the conversation the other 
day, there was very little, if anything, said by any- 
one in that conference but: by Mr. Ormont. Was 
that the way that the conference was held and 
what happened there? 

A. Iasked most of the questions, he made most 
of the answers, did most of the talking. 

Q. Did you ask him questions? [1101] 

A. Yes. 

Q. You didn’t give them the other day, you gave 
just one or two. A. That is correct. 

@. You were asked to give the conversation but 
you didn’t give the questions or what you said, did 
you? A. No, Met al of them. 

Q. You were only giving what you remembered 
Mr. Ormont saying. That was chiefly what you 
were doing? A. I believe so. 

Q. He told you, did he not, that vou could have 
free aceess to all the books and records of the Acme 
Meat Company ? A. Yes. 

Q. And was that before or after vou had made 
the copy, Exhibit 53? 
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A. Both before and after. 

Q. And he told you, did he not, that he and 
Mr. Himmelfarb considered and treated this ar- 
rangement on these collections as a joint venture? 

A. No, he didn’t say that. 

@. He didn’t mention jomt venture at all? 

A. Yes, he did mention jomt venture, but he 
didn’t say that they treated it as that. It was a 
different explanation. 

@. He said, did he not, that it was similar to a 
joint venture? [1102] 

A. Ave you talking about overcharges or the 
Acme Meat Company or both? 

Q. No, I am talking about the so-called collec- 
tion, whether they are overcharges or not, not the 
business of the Acme Meat Company, but this busi- 
ness between he and Mr. Himmelfarb on this fiscal 
year matter. 

A. He didn’t differentiate between the business 
of the Aeme Meat Company and their overcharge 
collections; he merely said that in the Acme Meat 
Company they were to share their profits equally 
after the first $24,000, after which the. legitimate 
profits of the business were to go to Mr. Ormont; 
that in addition they had this side venture of col- 
lecting overcharges and they would share 50-50 on 
those. 

Q. He did say that this was a side venture, 
didn’t he? 

A. No, it was all part of the same business. 

Q. Just a moment. Will you answer it yes or 
no? A. No, he didn’t say that. 
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Q. He didn’t? A. Wo, 
The Court: Read the witness’ last answer. 


(The answer referred to was read by the 
reporter, as follows 


(‘‘A. He didn’t differentiate between the 
business of the Acme Meat Company and their 
overcharge collections; he merely [1103] said 
that in the Acme Meat Company they were to 
share their profits equally after the first $24,- 
000, after which the legitimate profits of the 
business were to go to Mr. Ormont; that in 
addition they had this side venture of collect- 
wg overcharges and they would share 50-50 on 
those.’’) 

Q. (By Mr. Robnett): Do you remember giv- 
ing that statement? 

A. Yes. That doesn’t explain it entirely, I don’t 
believe, the answer. 

The Court: Did he tell vou it was a side ven- 
ture? 

The Witness: He said it was part of the same 
venture but part of their joint enterprises to run 
the Aeme Meat Company and to have these extra 
activities of collecting overcharges. I don’t think 
he drew any line between the two. It was all part 
of their joint business venture, the Acme Meat 
Company venture. 

Q. (By Mr. Robnett): He did say what you 
just testified to a moment ago? 

A. Just as I have indicated and explained. 
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Q. All xight. Now he told you, did he not, that 
in the matter of this side venture, that what they 
collected, he or M1. Himmelfarb collected, depended 
entirely on the willingness of the customer? Answer 
that yes or no. A. No. 

Q. He did tell vou that it was according to the 
willingness [1104] of the customer, didn’t he? 

A. No. 

Q. He never mentioned that? A. No. 

Q. Never said anything about the willingness of 
the customers to pay? 

A. No, sir. He said, according to the market, 
whatever the market was, how much he could get 
from the customers. 

Q. He did tell you, didn't he, that the question 
of collection of those extra charges was how much 
the customers were willing to pay en the side? 

iy No. 

@. He never said that? A. No. 

Q. When you were testifying Friday you aimed 
to give us accurately according to vour memory 
what was said, didn’t you? A. Yes. 

Q. You knew then, did you not, that Mr. Or- 
mont was on trial here in a criminal case? 

Mr. Strong: I object to that. 

The Witness: Yes. 

Mr. Strong: He knows, everybody knows. It is 
no secret. | 

Q. (By Mr. Robnett): Now Iam going to ask 
you to look at your testimony [1105] that you gave 
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Friday, page 1045, and ask you to look at lines 14 
to 17. 

A. (Examining transcript) 

Q. Start with line 11 to 17. A. Yes. 

Q. Did you give that testimony? A. Yes. 

Mr. Strong: So stipulated. 

Q. (By Mr. Robnett): And in that testimony 
on Friday you said: 


‘*He said that the side charges or collections 
from the customers of the Acme Meat Company 
had not been uniform, had not been determined 
on the basis of so mueh per pound, that the 
overcharges or excess charges which had not 
been recorded in their books or records flue- 
tuated and determined on the market how 
much the customers were willing to pay on the 
side.”’ 

A. Yes, that is correct. 

Q. Now in his conference with you gentlemen 
he told you, did he not, that the only thing he would 
ask of you was that you not divulge anything he 
told you because it. might embarrass him with other 
departments ? 

A. I don’t understand that question. 

Mr. Strong: That has been asked and answered. 

The Court: Yes, it has been asked and an- 
swered. [1106] 

Mr. Robnett: What was that? 

The Court: I think that question was asked 
earlier this morning by you. 

Mr. Robnett: Very well. 
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Q. Isn’t it true that in his statement at that 
conference he used the expression, with regard to 
these collections, that they were merely unrecorded 
collections? Nemo: 

Q. He never used the expression ‘‘unrecorded 
collections’’? 

A. Yes. That is one of the words he used. That 
isn’t the only word he used to describe that. 

@. He did use that? A, aes. 

@. And he referred to the collections in general 
as unrecorded collections, didn’t he? 

A. He said they were side money payments re- 
ceived. : 

@. Just answer my question, please. 

I move to strike out the answer as not responsive. 

The Court: He answered it yes. 

Mr. Strong: May he explain? It sounds like he 
wants to explain it. 

The Court: No, he has explained it. It is just 
a repetition. 

Q@. (By Mr. Robnett): Didn’t he tell you at 
that time [1107] that sometimes those side payments 
were made by checks? A. Yes, sir. 

Q. Now you testified with regard to a conversa- 
tion you had with the defendant at the bank the 
time you took a list of bonds. Do you recall that 
conversation ? ny. Ves 

Q. There was present at that conversation who? 

A. Mr. Ormont, Ins accountant Mr. Malin, 
Deputy Collector Phoebus and myself. 

Q. Now you said at that time that the defendant 
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made a statement to you about having invested this 


extva money in government bonds. A. Yes. 
Q. Was that before or after vou had checked 
the list of bonds? A. That was after. 


Q. After vou had checked it? 

aA. Yes, in front of the bank. 

Q. And you had examined the bonds, had you, 
while they were checking them? A. Yes. 

Q. You looked at them and the face of them 
and the dates of them? 

A. I didn't handle them, I stood over the ac- 
countant who worked in front of me. M1. Ormont 
and I stood over him [1108] and watched him to see 
that he got the mght numbers down and the detail. 

Q. And he took the dates down? A. Yes. 

Q. And you noticed him putting the dates down? 

A. Yes. 

Q. Did vou chserve the dates? 

A. Yes, I observed principally the payee and 
the number of the bond, the denomination, the 
amount. 

Q@. But I am asking if vou observed the dates 
of the bonds. A. I don't recall it in detail. 

Q. In making up the list, did they list them ac- 
cording to years that they were purehased or as 
they were dated ? 

A. He hsted them the way they come out of the 
box, one and then the next, regardless of dates. 

Q. Now he had previously told you, vou say, 
that he had collected from these side moneys about 
£35,000 or $36,000, had he? . Yess 
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Q. And did he tell you at that time that he had 
put that money into government bonds? 

A. He said that he put most of his money pay- 
ments, receipts, into government bonds, and that he 
also put other funds that he had accumulated in 
prior years from savings [1109] into government 
bonds. He had about $100,000, about $96,000 of 
cost of bonds in his box. 

The Court: You mean he told you that before he 
went out there, that he had about $96,000 in bonds? 

The Witness: No, that is after we inventoried 
the box, added them up. 

The Court: His question was whether or not he 
told you before you went out there that he had put 
his side money into bonds. 

The Witness: No, he didn’t tell us that. 

Q. (By Mr. Robnett): This happened out there 
after you had checked the bonds? 

ne Vhat is meht 

Q. He told you at that time also, you say, that 
he had accumulation of savings over a course of 
years and he had invested that in bonds, didn’t he? 

A. Yes. 

Q. And isn’t it true now, Mr. Bircher, that at 
that time instead of Mr. Ormont telling you had 
invested this side money in bonds, that it was Mr. 
Malin that told you, ‘‘Well, at least the man has 
been patriotic, he has invested his money in goy- 
ernment bonds,’’ or words to that effect? 

A. No, that is not right. Mr. Ormont explained 
that to me with some emphasis. [1110] 
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Q. He did? A. Yes. 

Q. He is the one? A. Yes. 

Q. And were these parties all present when he 
did that? 

A. Mr. Ormont and I were standing aside, he 
was telling me something about his physical 
prowess 

Q. Just a moment. A. We were alone. 


Q. I asked you, was there anyone else present 
besides you and Mr. Ormont when that was said. 

A. We were standing together 

The Court: No, wait a minute. 

The Witness: No. 

ihe Court: <All righ: 

@. (CBy Mr. Robnett): What was Uae? 

A. No. The others were five feet away or three 


feet away. 

Q. Were you in the same room? 

A. We were standing out on the sidewalk in 
front of the bank. 

Q. Were the others that you say were there, were 
they outside or inside? 

A. They were outside for the most part, one 
of them [1111] might have been just coming out, 1 
don’t remember, but there were others standing 
within a few feet of us, and Mr. Ormont told me 
that when we were just together. The others were 
two or three feet away. 

Q. Myr. Ormont did not in any of those confer- 
ences or conversations tell you that he—wthdraw 
that. 
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Let me ask you, Mr. Bircher: You have not been 
very friendly to Mi. Ormont since about the 24th 
or 25th day of May, 1945, have you? Will you 
answer that yes or no, please? A. Yes. 

Q. You have been just as friendly as you were 
before that? 

A. Yes, indifferent, I would say. I mean I 
don’t hold any grudge. This is just my work. It 
doesn’t mean anything to me, the fact that we had 
an argument. [1112] 

Q. Iwill ask you if on the 24th day of May, 1945 
down at the plant, if you didn’t tell Mr. Ormont, 
in words and effect, ‘‘I will get you for this,”’ or 
something to that effect? A. Certainly not. 

Q. You didn’t say anything of that sort? 

Pee O. sit: Never. 

Mr. Robnett: That is all. Thank you. 

The Court: Mr. Katz? 

Mr. Katz: No questions, if the Court please. 

The Court: Redirect? 

Mr. Strong: Just one question. 


Redirect Examination 


By Mr. Strong: 

Q. With reference to the conversation that Mr. 
Robnett asked you about concerning a statement 
purported to have been made by Mr. Ormont as to 
what his chief concern was in reporting the money, 
and you answered yes, and his Honor said you could 
explain on redirect, would you please explain what 
was said? 
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Mr. Robnett: I object to that on the ground it 
has been asked and answered, not proper redirect 
examination. 

The Court: I think that is pretty broad. 

®@. (By Mr. Strong): State what was said with 
reference to that. [1113] 

A. Myr. Ormont said 

Mi. Robnett: Just a moment. I object to that. 
I don’t believe it is redirect. Tf is ah improper 


question, incompetent, irrelevant and immaterial. 
It has been asked and answered on direet as well 
as On GYOSS. 


The Court: He was asked on direct what the 
conversation was, vou asked him on cross whether 
he didn’t say snch-and-such in addition to what he 
said, and he said ves. Therefore that is new matter 
that was brought out on cross-examination. 

If vou can remember what the qnestion is, or 
what the conversation was he is talking about, vou 
ean answer it. 

My. Strong: The only one I want to know is 
where his Honor said I could ask von on redirect. 

The Court: Go ahead. 

The Witness: Mr. Ormont said that his prin- 
cipal concern was with the thought that the Gov- 
ernment might caneel the license of the Acme Meat 
Company. 

Mr. Robnett: He has already testified to that. 

The Court: He already testified to that on di- 
rect. He went all over that about the license of 
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the Acme Meat Company, subsidies, and so forth. 
If that is the explanation, he has already given that. 
Q. (By Mi. Strong): You have already given 
that ? A. Yes. [1114] 
Mr. Strong: That is all. 


The Court: Step down. 
(Witness excused.) 


The Court: Next witness. 

Mr. Strong: At this time, your Honor, I would 
like to offer in evidence Government’s Exhibit 40-B 
for identification, which is the verbatim transcript 
of the Acme Meat Company records. I won’t go 
into what it savs. 

Mr. Katz: If the Court please, that is objected 
to. There has been no foundation laid for it; it is 
hearsay, incomeptent, irrelevant and immaterial, no 
basis for its admission as to any issue In this case. 

The Court: Let me see Exhibit 50 and 51. 


(The documents referred to were passed to 
the Court.) 


The Court: I do not believe there has been suffi- 
cient foundation laid for this. 

Mr. Strong: Shall I argue it or is prior argu- 
ment sufficient? It is the same argument. 

The Court: Same ruling. Objection sustained. 

My. Strong: I offer in evidence Government’s 
Exhibits 46 and 47, which are the comparative state- 
ments of net worth. 

The Court: The objection is sustained as to the 
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defendant Himmelfarb. This is, however, admis- 
sible against the defendant Ormont. 

Mr. Robnett: I would object to it, if the Court 
please, as [1115] hearsay, incompetent, irrelevant 
and immaterial, no foundation laid for its admis- 
sion as to Mr. Ormont. 

The Court: Let me think about it. You offer 
46 and 47? 

My. Strong: Yes, your Honor. That is the sum- 
maries. 

The Court: Any objection? 

Myr. Robnett: Yes, there will be. 

Mr. Katz: J don’t know which summaries he is 
referring to. 

The Court: These are as to both. 

Mr. Strong: May we separate them? 

The Court: No. 46 is Sam Ormont, but there is 
one page on that that I do not think belongs in that 
file. It is a different year. 

Mr. Strong: Mav I remove it physically? 

No. 47 is now only Sam Ormont. I offer it as to 
both all the time now. 

Mr. Robnett: May I see them? 

The Court: Yes. These are the documents coun- 
sel handed out at the beginning of the trial in order 
to follow the testimony of the witness Eustice. 

Mr. Katz: As to the defendant Himmelfarb, we 
object to them on the ground it is hearsay, no foun- 
dation laid, not within the issues. 

The Court: I will reserve the ruling on that ob- 
jection. 

Do vou have any other witnesses? [1116] 
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Mr. Strong: No, unless some of these documents 
goin. I should say this, if some of these documents 
go in then [ will have witnesses. 

The Court: I see. 

Mr. Strong: What about 40-B, your Honor? 
Was that in as to the defendant Himmelfarb or as 
to Ormont only? 

The Court: I hadn’t ruled on that. I sustained 
the objection as to Himmelfarb, and Mr. Robnett 
made the objection that there was no foundation 
laid, and I was trying to recall the testimony con- 
cerning that foundation as to that document. 

Mr. Strong: IJ will withdraw the offer as to Or- 
mont just to save time. 

The Court: Very well. 

Mr. Robnett: Now as to Exlnbit 46, if the Court 
please, I object to this on the ground that it is in- 
competent, irrelevant and immaterial, and it is hear- 
say as to this defendant and is a mere self-serving 
declaration by the witness for the prosecution and 
is in no way binding upon the defendant, and that 
no proper foundation has been laid for its admission. 
It purportedly would be from books and records 
that are not in evidence and they would be the best 
records of what they contained, and they couldn’t 
make it up without the use of them. They are not 
in evidence in this case. And the other records and 
things from which they were made, according to the 
witness Eustice, was hearsay as to him and incom- 
petent, irrelevant and immaterial as to this defen- 
dant and hearsay as to this [1117] defendant. 
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i would like to interpose the same objection that 
T have just made to Exhibit 46, to Exhibit 47. 

The Court: Those two documents are compila- 
tions made by the witness Eustice in support of the 
Government's contentions as to the amount of tax. 
I am famihar with the ease, United States ¥ 
Schenck, in the Second Cireuit which sustained the 
admissibility of such documents. 

Mr. Strong: Also the Vomansky ase and 
large number of others? 

The Court: That is the leading case on the sub- 
ject. 

Mr. Strong: Yes. 

The Cowt: The Ninth Cireuit, however, has not 
vet said it is. I do not think it is good law. It is 
really arguinent. I think all of the objections which 
counsel made are good as against it. I think if it 
goes into the record it is highly prejudicial of the 
defendant's rights, and also it would be conducive 
to an improper verdict because the burden on the 
Government is not to establish those precise amounts 
and those precise classifieations, and in my jude- 
ment it might divert the jury from an appropriate 
verdict of guilty, should one be indicated in the case, 
because they might not agree with some of the 
figures. 

The objection is sustained. 

Mr. Strong: I don’t suppose there will be any 
point to [1118] my offering argument on a legal 
basis since your Honor has indicated you are 
familiar with the cases? 

The Court: T am pretty familiar with the eases 
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and their logic and their reasoning, and until the 
Ninth Circuit tells me I have to admit that kind of 
evidence I am not going to admit it. 

Myr. Strong: I offer in evidence Government’s 
Exhibit 36-B, which is a transevipt of the bank ac- 
count of Phillip Himmelfarb; also Government’s 
Exhibit 36-C for identification, also a transcript of 
the bank account of Phillip Himmelfarb. 

Mr. Robnett: As to Mr. Ormont, I want to object 
to both of them as hearsay, incompetent, irrelevant 
and immaterial, if the Court please, not binding on 
him, and that they are seeking outside hearsay tes- 
timony. 

The Court: Mr. Strong, are these all of the ex- 
hibits which you have had marked for identification 
relating to the defendant Himmelfarb? 

Mr. Strong: These are the only ones not ad- 
mitted in evidence. 

The Court: You will have a motion to make con- 
cerning all of the evidence that has been excluded, 
I take it? 

Mr. Strong: Yes, your Honor. That hasn’t been 
excluded; it hasn’t been offered so it hasn’t been 
excluded. 

The Court: I mean all of the evidence which was 
excluded as to the defendant Himmelfarb. [1119] 

Mir Strong: I will take that up next. 

The Court: I was thinking, that being the case 
I would like to hear some argument in connection 
with the matter from both sides, so I will reserve my 
ruling on these two exhibits, and excuse the jury 
until 2:00 o’clock, and hear your motion. 
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My. Strong: May we have a recess now? 
The Court: Very well. The jury are excused 
until 2:00 o’clock. 


(The jury retired from the courtroom at 
11:35 o’clock a.m.) 


(Short recess.) [1120] 


Mr. Strong: At this time, I would like to make 
a motion to apply to all the testimony given on this 
trial with reference to the income, and returns, for 
the year 1944; apply that testimony to the defend- 
ant Himmelfarb, whether that testimony was given 
in the presence of Mr. Himmelfarb, that is, whether 
statements and acts took place in the presence of 
the defendant Himmelfarb, or out of his presence. 

In that connection I want to point out these facts: 
The indictment, as to 1944, contains two counts, 
Count 1 and Count 2. In Count 1 it is charged that 
both defendants violated the law with reference to 
the income tax return for 1944 of Sam Ormont. 
Count 2 charges that both defendants violated the 
law, as there stated in the indictment, as to the in- 
come tax and return for the vear 1944 of the de- 
fendant Himmelfarb. 

In effect, as to each of these counts, it is charged 
that they operated together, and that is practically 
the same as alleging a conspiracy. In other words, 
it is a scheme in operation between two parties to 
produce a result with reference to the income tax — 
return for each one of the two for that year. 

The Court: <A scheme is not alleged, however. It 
seems to me, the first thing to be determined is as 
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to whether or not the evidence is admissible as 
against the defendant Himmelfarb at this time. 
There is evidence in the record which the Cireuit 
Court characterizes as substantial evidence, [1121] 
from which a jury of reasonable men and women, 
could conclude, beyond a reasonable doubt, that 
Phillip Himmelfarb—no, I don’t think it goes that 
far. I think, if there is some evidence in the record 
there would be corpus delicti, because the standard 
I have just announced is the standard I must apply 
upon a motion for a judgment of acquittal. Is there 
some evidence in the record from which it could be 
said that Phillip Himmelfarb committed the acts 
alleged in Count 1 and in Count 2? 

Mr. Strong: In that connection I will point out 
this evidence, your Honor: First of all there 1s the 
calendar year return filed by the defendant Phillip 
Himmelfarb, which is Government’s Exhibit 4, 
which purports to show the entire income for the 
year 1944, and it purports to show the tax. 

There is also here the return of his wife, Ruth 
Himmelfarb, showing her distributable share of the 
community income, and the amount of money shown 
as tax as to her. That shows a sum for the defend- 
ant Phillip Himmelfarb of approximately four 
thousand and some odd dollars—less than five thou- 
sand dollars. Then there is in evidence Govern- 
ment’s Exhibit 6, which is a return filed by the 
defendant, and showing on its face that it covers a 
period from May Ist, 1944, to April 30, 1945. On 
its face it shows that it covers a period of eight 
months in 1944. On its face it shows that the addi- 


1202 Philip Himmelfarb, Sam Ormont 


tional money received as income by the defendants 
Sam Ormont and Phillip Himmelfarb, jointly, in 
this operation was seventy-one [1122] odd thousand 
dollars. And it also shows on its face that 50 per 
cent of that money went to the defendant Him- 
melfarb—the sum of $35,694.32. 

So we have in evidence, just on the basis of two re- 
turns, a certain amount reported in 1944, for the 
ealendar year, and the return subsequently filed of 
the so-called fiscal year return, showing simple in- 
come of more than $35,000 for the defendant Phillip 
Himmelfarb. I think those two documents, in view 
of the fact 

The Court: Yes, I think that the returns of 
1944, filed by Himmelfarb, and the joint venture 
return, Exhibit 6, are sufficient, together with the 
letter signed by Himmelfarb, Exhibit 50-A, B, C and 
D—or is it 51? 

Mr. Strong: The letter as to Himmelfarb is 
50-A, 6, C and D. The letter, or statement signed 
by him. 

The Court: They are all part of the same letter, 
because the testimony was that they were all re- 
ceived at the same time, and together. 

Mr. Strong: Yes. 

The Court: I hold there was sufficient founda- 
tion to admit the letter, and I think the three of 
them together would be sufficient, unless Mr. Katz 
can convinee me otherwise. That is, on Count 2. 
That’s the income tax return of Phillip Himmel- 
farb. 

Mr. Strong: That’s right, your Honor. [1123] 
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The Court: On Count 1, 1 don’t think there is 
sufficient evidence to grant your motion with rela- 
tion to the defendant Himmelfarb. 

Mr. Strong: As to Count 2, I want to point 
out just one further item. There is definite testi- 
mony that the defendant Phillip Himmelfarb held 
himself out as a partner in the Aeme Meat Com- 
pany. 

The Court: That is on Count 2? 

Mr. Strong: That is on Count 2, yes. 

The Court: On Count 1, I don’t think I can ad- 
mit the testimony in the case concerning the defend- 
ant Phillip Himmelfarb. There is not anything to 
show in Count 1 that the defendant Philhp Him- 
melfarb had anything to do with Ormont’s return 
for 1944; that is, his failure to return. 

Mr. Strong: That part is covered in the offer of 
proof, which your Honor has rejected. 

The Court: Yes. 

Mr. Katz: If the Court please, I believe that 
the only matter we need address ourselves to here 
is in Count 2; as has been pointed out by your 
Honor, there is no evidence with which to connect 
the defendant Himmelfarhb with the preparation of 
the Ormont return; nothing to show he had anything 
whatsoever to do with it. 

With respect to Count 2, and with respect to this 
motion, I take it that it is obvious that in deter- 
mining the motion, [1124] the only evidence that 
mav be considered is that which is in the record 
as against the defendant Himmelfarb, and that we 
eannot take into consideration any evidence that 
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is in the record against the defendant Ormont in 
submitting the motion. 

First and foremost I wish to point out to the 
Court that in respect to the matter of the admission 
of evidence received against one defendant, which 
is sought subsequently to be applied against another 
defendant, that that cannot be done for a number of 
reasons: First, the defendant Himmelfarb had a 
right to object to each question and answer asked 
of and made by the witness, upon which such evi- 
dence was excluded. To attempt to apply evidence 
which was excluded on the basis of a given objec- 
tion would deprive the defendant of that right to 
exclude it upon such other ground as may exist 
therefor, which were not made, and could not have 
been made, because it had been excluded upon an- 
other valid ground. 

Secondly, that Himmelfarb has the right to croess- 
examine each witness. 

The Court: You may have that right now. 

Mr. Katz: If the motion granted? 

The Court: In the granting of the motion, you 
are entitled to call witnesses back and cross-examine 
them. 

Mr. Katz: Because, until such time, there was 
not any evidence before the Court with respect to 
which any cross-examination could be had. [1125] 

The Court: And, so far as your objections are 
concerned, your objection was broad enough to cover 
any which might have existed. In other words, you 
did not base your objection solely upon the ground 
that no foundation was laid. You inelnded the ob- 
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jections that it was incompetent, irrelevant and im- 
material, hearsay, and so forth. And I tried to 
make my rulings to make it clear that upon each 
occasion, where I sustained an objection, that I 
sustained it only upon the ground that no founda- 
tion had been laid. 

Mr. Katz: Yes, I appreciate that. 

The Court: So that took the other objections 
as overruled—the other grounds of objection, ex- 
cept in one specific instance, where I indicated this 
morning I was not ruling on the rest of them. 

Katz: I have in mind this, your Honor: 
Where a particular line of testimony has been ruled 
out, as against a defendant, that subsequent ques- 
tioning on this line 


as a matter of fact, some of 
the evidence was not offered at the time against the 
defendant—that the particular questions that were 
then being asked, insofar as being objectionable, on 
other grounds, were no longer matters of concern to 
the defendant Himmelfarb, for the reason that they 
were not being offered as against him, but were 
being excluded by reason of the ruling. 

The Court: I think it was obvious that why 
counsel was [1126] not then offering them was to 
save the time of the objection. In other words, he 
recognized the ruling which 1 had made, that there 
was no foundation established, and rather than of- 
fer them and possibly prejudice your chent in 
front of the jury as to each offer against him, he 
abided the ruling of the Court, and I think the rec- 
ord of the trial will show—I don’t think the jury 
could possibly get the idea that he did not mtend 
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that they should not apply to the defendant Himmel- 
farb, for the reason that he stated that at the appro- 
priate time he would ask that all the testimony 


My. Katz: My objection is not that it was not 
offered against the defendant Himmelfarh with the 
intention not to apply; my objection is that it was 
not offered against him, and because the particular 
matter was not offered, it is not of coneern, and that 
the defendant could not properly object to the par- 
ticular question, because it was not offered against 
him, even though a valid ground for objection might 
have existed as to him. I have made it, and it cer- 
tainly did exist, and I take the same view with re- 
spect to the line of testimony which was excluded, 
where the questioning continued against a particu- 
lar defendant. I believe the questions were objec- 
tionable, but no objection was interposed on behalf 
of the defendant Himmelfarb, because the evidence 
was being excluded against him, by reason of the 
objection having been made at the outset. [1127] 

There is only one other thing of concern, and that 
is, if the Court please, the matter of applying tes- 
timony that came in as against one defendant to 
another. [ have pointed out to your Honor that 
it is necessary for the Government making such 
motion, to specifically point out and designate which 
portion of the record, which portion of the witness’ 
testimony, is sought to be elicited, because even 
though it might be, which is not my position—my 
position is it all should be excluded—but, even if 
we assume that part of it can properly be applied, 
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there is still parts and portions of the testimony 
which cannot in any event be applied. 

The Court: As for instance? 

Mr. Katz: As, for instance, the matter of the 
testimony of the witness Eustice, based upon work- 
ing papers. which were not prepared in part by 
him, but in part by someone else. They were proven 
in this court room to have been inaccurate, based 
upon hearsay, based in part upon examination of 
documents, and papers, not in evidence before this 
Court, and that that examination included matters 
dehors the record. That in addition to those facts 
with respect to the working papers, they were based 
upon assumptions, based upon speculation, based 
upon guess, and were not admissible, in my opinion, 
in the face of an objection properly made. 

The Court: Which papers are not in evidence? 

Mr. Katz: The testimony is, your Honor. [1128] 

The Court: The testimony was used to refresh 
his recollection. As a matter of fact, the Govern- 
ment could not offer working papers.in evidence, 
under the rule. 

Mr. Katz: It was strictly hearsay, and as.to none 
of these matters could his recollection be refreshed, 
because he had no original knowledge with respect 
to them. So in my opinion it is not correct, nor is 
it accurate, nor is it proper, to state, with reference 
to testimony such as the witness gave from the 
working papers, that these were not admitted into 
evidence. Actually the result was that there was 
indirectly presented into evidence, if I may use the 
word, under the guise of being his working papers 
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used to refresh his recollection, that which could 
not refresh his recollection, except as to part of it. 

The Court: In counsel’s motion I think he prob- 
ably neglected to specify it, but by virtue of the 
allegations in the indictment, a motion can be made 
to inelude only the testimony of the witness relat- 
ing to 1944, concerning Phillip Himmelfarb ? 

Mr. Strong: TI so said, your Honor. I limited it. 

The Court: It is only that testimony. It is not 
the testimony of Eustice, or any other witness, con- 
cerning 1942 and 1943; it is only the testimony of 
the witness that apphes to Himmelfarb’s return; 
not to Ormont’s return, for 1944. 

I have indicated [ will deny that motion, so it is 
only [1129] that testimony in the record given by 
a witness concerning Himmelfarb’s 1944 return 
that is admitted. 

Obviously, the testimony of any witness concern- 
ing Sam Ormont in 1942 and 1948, not only econ- 
cerns his actual acts and conduct, but his state of 
mind, to-wit: His wilfulness, and cannot be applied 
to the defendant Himmelfarb, and an appropriate 
instruction should be prepared to advise the jury, 
because you have the defendants charged in some 
counts, but not in others. 

Mr. Katz: As to this, the very question and 
point I am trying to make, is this: In order to apply 
such testimony it is first necessary that we differen- 
tiate and distinguish evidence that came in with 
respect to 1942 and 1948 from matters that came 
into 1944. And further it is necessary to take as 
to 1944, the testimony of Eustice. 
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The Court: But not as to the defendant Himmel- 
farb. 

Mr. Katz: He did not testify as to the defend- 
ant Himmelfarb. 

The Court: As to prior to 1944? 

Mr. Katz: He did not testify as against the de- 
fendant Himmelfarb in 1944 either. Neither did 
the witness Phoebus. 

The Court: I guess that is right. . 

Mr. Katz: Neither did the witness Bircher; 
neither did the witness Link; neither did any of 
the witnesses in this case, if the Court please, and 
that is the point I am trying [1130] to make. 

If your Honor were to sav we will apply the testi- 
mony that came in, it can’t be testimony which came 
in against Himmelfarb, because it is already in 
against him. If the testimony came in against 
Ormont, vou won't apply that against Himmelfarb. 
IT think the Court would want to know what evi- 
dence is going to be so apphed. ew 

The Court: Yes, J am inclined to fhink counsel 
ought to specify the particular testimony. Or did 
you make your motion as to all of the testimony, 
Mr. Strong? | 

fr. Strong: 1 move that all of the testimony 
with reference to the income for the year 1944——— 

The Court: That is, all testimony relating to the 
conduct of Sam Ormont and rina ia eee 
to the year 1944. 

Mr. Strong: Yes, because they are jointly 
charged in that count. I think it should be left. The 
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jury should decide whether that conduct and testi- 
mony demonstrated violation by one or both or 
neither. 

The Court: Jt looks to me like there is no suffi- 
cient testimony to connect Sam Ormont with Count 
2. In other words, if the defendant would make a 
motion for judgment of aequital as to Sam Ormont, 
as to Count 2, I think I would have to grant it. As 
to the defendant Himmelfarb for 1944, as to Count 
1, that again is another subject which counsel will 
probably move on, and we will have to discuss it. 
But as to Count 2, I [11381] don’t see any testimony 
in the records that connects it. 

Mr. Strong: May I point out that the count re- 
lates to the income of both. Count 1 relates to the 
income of the defendant Ormont. 

The Court: Let us talk about Count 2. 

Mr. Strong: Count 2 relates to the income tax 
return of Himmelfarb, and his income. The testi- 
mony as to conversations between the agent Phoe- 
bus, and the agent Bircher, as to earnings during 
1944 by Ormont and Himmelfarb, operating, as 
they claim under their own signature, in Govern- 
ment’s Exhibit No. 6, was a joint venture, or any 
other which they operated—the joint earnings,— 
that testimony tends to show whether or not the 
income tax return styled by Philhp Himmelfarb 
for the calendar year 1944 relates all to his ineome 
for that year, or does not. : 

If Mr Ormont admitted they had a joint venture, | 
a joint enterprise, and both together collected and 
‘ split the profits of $70,000 over and above the 
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amount Mir. Ormont and Mr. Himmelfarb each re- 
ported, that, I submit, 1s evidence which goes to 
show whether or not there was additional income 
which they were seeking to keep from the Govern- 
ment. Therefore, the admission of Ormont to either 
one of the agents as to what the income was which 
was subsequently distributed ; 

The Court: Except for the return, Exhibit 6, 
it seems to me it would all be hearsay, as far as 
Himmelfarb is concerned. [1132] 

Mr. Katz: It is not in the record against us. 

Mr. Strong: I am offering it now in support of 
this motion. 

Mr. Katz: What is being done. he is using testi- 
mony offered as against Ormont, and not in as 


against Himmelfarb, as the basis for getting it in. 
In other words, first he applies it against Himmel- 
farb, but he can’t do that. 

Mr. Strong: Iam not doing that. Government’s 
Exhibit 6 is signed by the two defendants, and 
shows that they got $70,000 more, and that they 
split the $70,000, this shows, at least. 8/12ths of the 
$70,000 was earned before 1944. 4p 

The Court: But that does not show, Mr. ies 
that the defendant Sam Ormont wilfully aided or 
abetted or caused the defendant Phillip Himmelfarb 
not to report it m that year. 7 

Mr. Strong: Let us forget Sam Onna in Count 
2. I want to apply it to Phillip Himmelfarb. 

The Court: I jumped from Himmelfarb to 
Ormont for the purpose of illustrating the point I 
was making. 
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Mr. Strong: This is a joint return, and they both 
signed it, and by that they can infer further that 
the joint operation, since it is signed by both, at the 
same time, and since Mr. Malin testified they did 
not come to him until the 21st of May, which is at 
least three days after the eonversation—— 

Mr. Katz: He is bringing in the testimony in the 
record only against Ormont. [1133] 

Mr. Strong: Exhibits 50 and 51 are the same. 
They are worded almost exactly in the same words, 
and I think from that it follows that both have the 
same explanation; they both explain the same in- 
formation, and say we both at the same plaee, on 
the same date’ had a part in the same transaction, 
and all that, taken together with the faet that they 
reported the joint income, is enough for the jury 
to infer beyond a reasonable doubt that the two de- 
fendants were operating in conjunetion. [1134] 

The Court: If that is the case then we do not 
need the rest of the testimony admitted as against 
Timmelfarb to prove your case. I think you prob- 
ably had better come back then at 2:00 o’clock with 
some analysis of the testimony and point it out to me 
more’ strongly, each of you, and at that time I sup- 
pose you will rest, or do you have other witnesses? 

Mr. Strong: Well, I am not going to try to re- 
offer what I have offered, so I probably will rest at 
that :time, your Honor. 

The Court: Well, at that time I suppose defense 
counsel will want to offer their motion for judgment 
of acquittal. 

Mr. Robnett: Yes. 
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The Court: And argumen.? 

Mr. Robnett: Yes. 

The Court: Very well. We will recess until 2:00 
o’elock. 


(Whereupon, at 12:15 o’clock p.m., a recess 
was taken until 2:00 o’clock p.m. of the same 
date.) [1135] 


Los Angeles, California, June 10, 1947 
2:00 o’Cloeck P.M. 


(The following proceedings were had outside 
the presence of the jury:) 


The Court: The defendants are present and are 
ready to proceed in United States vs. Ormott? 

Mr. Strong: Yes, vour Honor. 

Mr. Robnett: So stipulated. 

The Court: Mr. Strong. 

Mr. Strong: With reference to the specific evi- 
dence which we now request your Honor to 
apply—— 

The Court: Incidentally, I will deny your mo- 
tion to apply all of the evidence. 

Mr. Strong: Yes. I thought that was what was 
happening. 

The Court: That is as to the defendant Phillip 
Himmelfarb. 

Mr. Strong: May I read these off, your Honor, 
and then we can take them up if you desire one by 
one? 

The Court: The volume and page? 
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Mr. Strong: Yes, sir. 

Page 902, lines 19 to 23 inelusive. 

Page 904, lines 9 to 10 inclusive, and line 18 to the 
end of the page. 

Page 905, line 1, line 9 to the end of the page. 

Page 906, [1136] line 1 through line 8 inclusive, 
line 10 to the end of the page. 

Page 908, line 20 to the end of the page. 

Page 909, the entire page. 

Page 910, the entire page; that is, from line 21 
inclusive. 

Page 911, lines 5 to 10 inclusive. 

Page 913, limes 12 to 17 inclusive. 

Page 914, lines 10 to 13 inclusive. 

Page 916, lines 6 to 14 inclusive. lines 22 to the 
end of the page. 

Page 917, the entire page up to line 17. 

Page 918, lines 2 to 6 inclusive, lines 9 to 11 in- 
elusive. 

Page 919, lines 1 to 16 inclusive. 

Page 920, the entire page. 

Page 921, lines 1 to 8 inclusive, lines 11 to 15 in- 
clusive, lines 20 to the end of the page. 

Page 922, lines 1 through line 9. lines 18 and 19. 

Page 923, lines 6 and 7, lines 12 to 15 inclusive. 

Page 924, lines 1 to line 24 inclusive. 

Page 925, lines 18 to the end of the page. 

Page 926, lines 1 to line 15 inelusive, line 25. 

Page 927, the entire page. 

Page 928, lines 1 through line 13 inchisive, line 
19 to [1137] the end of the page. 
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Page 929, from line 1 to line 9 inelusive, line 22 
to the end of the page. 

Page 930, the entire page. 

That is the testimony of the witness Phoebus. 

Now the testimony of the witness Bircher, page 
1042, line 3 to line 3 to line 16 inclusive, lines 20 to 
22 inclusive. 

Page 1043, the entire page with the exception of 
the first two lines. 

Page 1044, the entire page. 

Page 1045, the entire page. [1138] 

1046, the entire page; 

1047, line 1 to line 11, inclusive; 

Line 17 to the bottom of the page. 

1048, the entire page; 

1049, the entire page; 

1050, the entire page, except line 25. 

The Court: What you are doing is offering all 
of Bircher’s testimony ? 

Mr. Strong: That’s right to page 1057 inclusive. 

Then page 1061, lines 10 to 12, inclusive. 

The Court: What you are offering is Bircher’s 
testimony up to page 1057? 

Mr. Strong: Inclusive. 

The Court: That begins on page 1042 to 1057? 

Mr. Strong: Yes. 

The Court: And on page 1061? 

Mr. Strong: Page 1061, lines 10 to 12—10 to 12, 
inclusive. 

In addition to that, beginning on page 9835, all of 
Mr. Malin’s testimony which was admitted is being 
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offered as against the defendant Himmelfarb at this 
time. 

The Court: All of Malin’s? 

Mr. Strong: Yes. Some of these documents were 
admitted as against the defendant Ormont. That 
is, one of these two sets, Exhibits 50 and 51; your 
Honor admitted the ones which Mr. [11389] Ormont 
signed, against Mr. Himmelfarb, and the one Mr. 
Himmelfarb signed against Mr. Ormont. In connec- 
tion with this testimony I now offer the document 
signed by Mr. Ormont against the defendant Him- 
melfarb, and the one signed by the defendant Him- 
melfarb against Mr. Ormont. 

Mr. Mahin’s testimony goes on to the next volume. 
That testimony is being offered as I indicated to 
vow Honor. 


The Court: Taking Malin’s testimony first 

Mr. Strong: That begins on page 985. I might 
say Just a word in explanation. Mr. Malin’s testi- 
mony relates primarily to the fiscal vear return, 
which is Government’s Exhibit No. 6, and the work 
he did in connection with it, which is Government’s 
Exhibits 50 and 51. [1140] 

The Court: Well, it seems to me that the ques- 
tion of the admissibility of the testimony of Mr. 
Phoebus and the testimony of Mi. Bircher against 
the defendant Himmelfarb must turn on the propo- 
sition as to whether or not the presence of Malin, 
the accountant, the agent of the attorney for Him- 
melfarb and Ormont, at those conversations would 
modify the hearsay rule as to Himmelfarb, because 
Himmelfarb was not present at the conversation 
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with Phoebus which you have offered nor the testi- 
mony of Mr. Bircher, to which I sustained an ob- 
jection so far as Himmelfarb was concerned. 


What have you to say about that, Mr. Katz? In 
other words, Malin’s testimony is now in the record 
as against Ormont completely and as against the 
defendant Himmelfarb in so far as the exhibits are 
concerned. I excluded as to Himmelfarb his con- 
versations with Phoebus and Bircher. If he was the 
agent of Himmelfarb, doesn’t that break down the 
hearsay rule and make it admissible against the 
principle, to wit, Himmelfarb ? 

Mr. Katz: If the Court please, it is my thought 
that it does not, for this reason: In the first place, 
the agent that your Honor refers to was the agent 
of an attorney who was the attorney then for two 
defendants. Now in the absence of any other evi- 
dence—and let’s assume now that the presence of 
an agent would affect the hearsay rule—in the ab- 
sence of any other evidence the situation is [1141] 
and must he accepted as one where the agent for 
the attorney, who was the attorney for two defend- 
ants, or if the attorney himself had been there, was 
there on behalf of one of the defendants with re- 
spect to whose matters inquiry was being made. 

The Court: No, he wasn’t. His testimony was 
that he was retained by the attorney Mirman to do 
work in connection with Himmelfarb and Ormont. 


Mr, Katz: Right. 


The Court: And that he met Himmelfarb and 
Ormont at the attorney’s house and that subse- 
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quently he had this meeting with Phoebus at which 
Ormont made some statements to Phoebus. 

Mr. Katz: Yes, your Honor. 

The point I make to vour Honor is this, that as 
counsel representing two defendants who have ques- 
tions respecting their separate incomes involved, 
that an appointment by me with respeet to and on 
behalf of one of them, that I am not then, and par- 
ticularly an agent who I meht send together with 
one such defendant as to an inquiry being made or 
a conference being held with him, does not neces- 
sarily make me for the purpose of that hearing, nor 
am I there for the purpose of that hearing, nor 
would my agent be there for the purpose of that 
hearing in connection with another defendant whom 
I may represent. And consequently in the absence, 
I say, of any showing here that the agent was one 
who went there for the purpose of representing 
Himmelfarb J 1142] 

The Comt: He was there for the purpose of rep- 
resenting both of them. I think that is the record. 

Mr. Katz: The record is [1148] that he was em- 
ployed by the attorney to do work for both of them. 

The Court: And he subsequently conferred with 
both of them, and subsequently conferred with the 
agents concerning hoth of them. 


Mr. Katz: Let us assume—there is no evidence 
here, but let us assume he already called up the ac- 
eountant and said Mr. Ormont has a conference or 
appointment scheduled with certain agents at a cer- 
tain time. Will vou go along with Mr. Ormont at 
that time? There was no conference; nothing, in se 
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far as the agent of the attorney is concerned, affect- 
ing the defendant Ormont. 

That is one phase of it. There is another phase. 
That is the matter of the agent not being one who 
can abrogate the hearsay rule. The fact that he 
might have been at a conference, might have talked 
to someone, is not binding upon such person merely 
because he was there, and it is the rule in the Fed- 
eral Court as well as in the State Court, that declar- 
ations of third parties concerning a criminal or un- 
lawful act which forms no part of the res gestae, 
are not declarations of the co-partner relating to a 
conspiracy. 

The Court: There is no conspiracy. 

Mr. Katz: The declarations and confessions of 
each conspirator after the offense is completed are 
not admissible against the co-conspirator. This is 
a conversation, if the [1144] Court please. subse- 
quent to the filing of the return, charged as against 
the defendant Himmelfarb, or as against the de- 
fendant Ormont. in which Himmelfarb is jointly 
charged. It is subsequent in point of time. Even if 
there were a conspiracy, the offense having been 
completed prior to the time of the conference, the 
declarations and admissions then would not be ad- 
missible under any theory. They would not be ad- 
missible, in my opinion, if the defendant Himmel- 
farb had been there and sat silently by. 

The Court: Let me see. Was the witness Malin 
present on May 15? I am looking at page 902. 

Mr. Strong: He does not come in until May 21. 

The Court: Malin does not? 
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Mr. Strong: No; that was what he said. 

The Court: He said he was present with Phoebus 
and Hustice at a conversation at the Acme Meat 
Company. Where is that referred to in the tran- 
script? That is, Malin said he was present ? 

Mr. Strong: Page 1001. 

The Court: Who is talking now? 

Mr. Strong: Malin. 

The Court: There is not any conversation intro- 
duced concerning that occasion. I don’t find any 
testimony in the record here either by the witness 
Malin or the witness Phoebus or the witness Bircher, 
where the defandant Ormont was present [1145] 
and the defendant Himmelfarb was not, of a con- 
versation by Ormont. In other words, there is testi- 
mony where Ormont, Phoebus, Bircher and Eustice 
and Slick were present at various conversations, 
but none where the defendant Himmelfarb was 
present, nor his agent Malin. Neither of them was 
present at the conversations covered by Mr. Phoe- 
bus’ testimony, that you have referred to, and 
neither of them was present at the conversations 
which M1. Bircher testified to, as yon have indicated, 
on page 1061. 

Mr. Strong: May I be heard further on that 
before you Honor rejects it? [1146] 

The Court: Yes. 

Mr. Strong: Mr. Ormont is the agent for the de- 
fendant Himmelfarb in those conversations. Mr. 
Ormont and Mr. Himmelfarb are engaged in the 
same transaction, which was testified to here by 
various witnesses. Mr. Ormont and Mr. Himmel- 
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farb have not only retained the same attorney and 
the same accountant to file the same returns, and 
not only have they both signed the same document 
which they prepared, which relates to the income of 
$70,000, but they have both filed almost identical 
documents—and I think they are identical—letters 
and the attachments, which are Government’s Ex- 
hibit 50-D and 51-C, which are the letters, one 
signed by Ormont and one signed by Himmelfarb, 
and vour Honor will find that they are exactly the 
same. They are an explanation of the transactions 
and they are in further concealment of the money. 

The affidavits, which are Government’s Exhibits 
50-C and 51-D, are also in further concealment of 
the funds 

Mr. Katz: He is now going outside the record 
again. There is no evidence against the defendant 
Himmelfarb as to any concealment. 

The Court: Let him make his argument. 

Mr. Katz: J am sorry. 

Mr. Strong: Thank you. 

Government’s Exhibit 51-D and 50-C, which are 
affidavits, are also the same type of evidence which 
shows that the two [1147] defendants are engaged 
in the same transaction, precisely the same transac- 
tion. 

The Court: Let me see that document by Phillip 
Himmelfarb. 

(The document referred to was passed to 
the Court.) 

The Court: No, I do not think that Ormont could 
be the defendant Himmelfarb’s agent for the pur- 
pose of making these admissions. If this were a con- 
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spiracy charge the evidence might be admissible, 
bait is not, 

Had the witness Malin been present or an agent 
of the defendant Himmelfarb whose authority ex- 
tended to discussions—now Malin Was authorized 
or retained for the purpose of aiding in connection 
with the Internal Revenue matters, their income tax 
matters—had the conversations occurred in the 
presence of that agent I think it would have been 
admissible. But the record does not show that thev 
were, so the motion is denied. 

Mr. Strong: May I say one thing more? 

There is evidence to the effect that Mr. Ormont 
stated to the agents that he had discussed the entire 
maiter of the 19-44 return. 

The Court: It is still hearsay. 

Mr. Strong: And that Mr. Himmelfarb had 
authorized him to state that he would cooperate, 
and there were other statements which I don’t re- 
member. [1148] 

The Court: I know that, but that is still hearsay 
as to Himmelfarb. The motion is denied. 

Do vou have any other witnesses? 

My. Strong: The Government rests, with one 
exception, I think there may be some documents 
here. 

The Court: There were these two bank state- 
ments. [ think they are admissible as against Him- 
melfarb. 

Mr. Katz: May I interpose my objection to in- 
dicate to the Court why T do not believe they are? 

The Court: The bank records? 

Mr. Katz: Yes. 
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The Court: Let me look at them and then I 
will understand what you are talking about. 


(The documents referred to were passed to 
the Court.) 


The Court: ‘Tell me why they are not admissible. 

Mr. Katz: ‘They are not admissible for this 
reason, if the Court please, that with respect to one 
of the exhibits that your Honor has in his hand, I 
believe that that is a date subsequent to any time 
that is in issue in this case, and with respect to both 
of them other than the statement of the witness 
Pingree that those are the records of that account, 
there is no foundation laid. They haven’t been con- 
nected up with anything any place. No one has testi- 
fied with respect to those exhibits in any way, shape, 
form or manner. 

The Court: The year 1944 is not in here. Did you 
have it? [1149] 

Mr. Strong: That is part of the other exhibit 
that is already in evidence. Those, your Honor, were 
produced at the request of the defendants to com- 
plete the picture. 

Mr. Katz: ‘They were brought in so that the wit- 
ness while here could examine them and have all of 
them before him, so that if they did become material 
they would be here. But there is no materiality 
shown. 

The Court: At the time I declined to admit these 
I had in mind that they were before and after the 
year involved and were thus possibly not material. 
As far as the foundation is concerned, I think the 
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foundation has been established because the signa- 
ture card was produced, signed by the defendant 
Himmelfarb, and his signature was identified, and it 
was testified that this was the account on that sig- 
nature card. 

As to whether or not these are material, I am 1n- 
clined to think they are because from it the Govern- 
ment may argue, or the jury may draw the infer- 
ence, that his account, having run in this bank at 
that certain sum during these periods and a subse- 
quent period, is indicative of the commission of the 
acts charged. 

The objection is overruled and 36-B and C are 
admitted as against the defendant Himmelfarb. 

Mr. Robnett: Your Honor, I wonder if Mir. 
Strong is offering those as to the defendant Or- 
mont? Those, as [ understand [1151] it, are the de- 
fendant Himmelfarb’s exhibits. 

Mr. Strong: I assume that if I offer them as 
to the defendant Ormont the same reasons would 
prompt your Tfonor to deny them. 

The Court: That is correct. 

Mr. Robnett: There are some others that I be- 
heve you did offer as to Mr. Ormont, and I don’t 
know whether the Court ruled on them or not. 

Mr. Strong: It is these documents, vour Honor. 

The Court: 50 and 51? 

Mr. Strong: Yes. 

The Court: The ruling I made at the time of 
their admission will stand. 

My. Robnett: As I recall, that was a separate 
ruling. 
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The Court: Yes. Ormont applies to Ormont and 
Himmelfarb apples to Himmelfarb only. 

Mr. Strong: The Government rests. 

The Court: The Government rests. 

Mr. Katz: May I at this time also be heard 
again, Honor? 

The Court: Yes. 

Mr. Katz: If the Court please, this is now a 
motion and I do move this Court to acquit the de- 
fendants on Count 1 and Count 2 of the indictment, 
which are the only two counts in which an offense 
is attempted to have been alleged. [1151] 

The Court: On Count 1, do not waste any time 
areuing it, I do not think that there has been any 
tie-in of the defendant Phillip Himmelfarb to the 
alleged offense of Sam Ormont. On Count 2, if you 
will confine vour motion to that, I will hear from 
the District Attorney on Count 1. [1152] 

Mr. Katz: If the Court please, with respect to 
Count 2, there is in evidence before this Court the 
personal income tax return for the calendar year 
1944 for the defendant Phillip Himmelfarb, and 
the defendant’s wife Ruth Himmelfarb. With re- 
spect to that exhibit, if the Court please, it has been 
presented in evidence. No testimony has been eli- 
cited of any kind or character from any person 

The Court: Yes, the signatures were identified. 

Mr. Katz: Iwas going to say with respect to any 
question as to whether the income tax as therein 


reported was or was not correct. There is no evi- 
dence with respect to the matter shown in that re- 
port. There is no evidence before this Court 
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The Court: Yes, there is. 

Mr. Katz: We will go on to that. Now I think 
your Honor is going to refer to Exhibit 6. 

The Court: That is right. 

Mr. Katz: With respect to Exhibit 6, if the 
Court please, that was filed as a joint venture return, 
subsequent to March 15, 1945, the on or about date 
alleged in the indictment, and sometime about the 
20th, I believe, of May, 1945—I am not trying to 
eive the exact date. 

The Court: 24th of May. 

Mr. Katz: But about the 20th, which is subse- 
quent in time to the return of the calendar year, 
with respect to this, [1153] and in my argument, if 
the Court please, I am having in mind, the evidence 
in the record against the defendant Phillip Himmel- 
farb; Lam exeluding from my mind, as I believe the 
Court has, or should, any evidence in the record as 
against the defendant Sam Ormont—with respect to 
that Exhibit 6 there is no testimony of any kind or 
character against the defendant Himmelfarb re- 


specting what is shown thereon other than 
The Court: Yes, there is. 
Mr. Katz: Other than his sienature. That covers 
a period from May Ist, 1944 to April 30, 1945. Now, 
that covers a period part in 1944 and part in 1945. 
There is no evidence against the defendant Him- 
melfarb as to whether any part of that imeome 
shown in Hxhibit 6 was earned in 1944. It might 
have been; it might not have been, in so far as the 
evidence in this record against this defendant. 
Unless it is shown that there was some income of 
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this defendant, in addition to what he reported in 
his calendar year return for 1944, and unless it is 
shown that that income was for the year 1944, and 
unless it is further shown that such income was re- 
portable for the calendar year 1944, not for some 
other vear, and unless it is shown there was an at- 
tempt to evade, or an evasion of such taxes as were 
earned in 1944, and reportable in that year, and 
unless it is shown that that was all wilful, I believe 
your Honor is going to have to agree [1154] that 
there has been no offense established, because what 
I have just named are the elements that go to make 
up the offense. 

The Court: You must keep in mind, for the pur- 
pose of this motion, I am not sitting as a jury: 

Mr. Katz: Your Honor is not sitting as.a jury, 
except as a thirteenth Juror. 

The Court: No, nor as a thirteenth juror. 

Mv. Katz: Your Honor has this obligation and 
tims dutys First, vour Honor must determme 
whether under the law, as a legal’ proposition, any 
offense has been stated. Secondly, your Honor must 


consider whether there is any evidence— 

The Court: My function is to determine whether 
or not there is evidence in the record upon which 
reasonable men might differ... 9 7 ot 

Mr. Katz: That is all I am asking yonr Honor 
to do. . ho or 

The Court: And as to whether or not the de- 
fendant Himmelfarb is guilty as charged m Count 
2, My function is not to determine what the result 
of this evidence is. It isn’t my judgment whether or 
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not reasonable men might differ; that somebody 
might conclude he is guilty. 

Mr. Katz: I am going to use the language of 
this Court, and make the statement to your Honor 
that there is no evidence—there is not any eveidence 
that any part of the income shown in the fiseal re- 
turn was earned in the vear 1944. I believe that is 
a true statement of fact. [1155] 

The Court: Let me see Exhibit 6. No, I can’t 
agree with you, Counsel. It says, United States 
Partnership Return of Income for Calendar Year 
1944 or fiscal year beginning May Ist, 1944 and 
ending April 30, 1945. Miscellaneous Income. 

Mr. Strong: May I show your Honor the origi- 
nal for more leisurely reading? 

The Court: It will help. The print is fine enough 
on the original. No, I think the inference is fairly 
deducible from the face of the return that it was 
earned in 1944. In any event, from that coupled 
with the return filed by the two of them, I think 
that statement by Himmelfarb was admissible, 
which L have admitted, and the statement of Him- 
melfarb shows that the money was earned during 
that period. 

Incidentally, on the matter of the fiseal year, 
which you will be getting to pretty quick, or some- 
body will, the regulation of the Treasury Depart- 
ment—lI don’t have the reference to it. I don’t think 
the Government has yet submitted your instructions, 
have you? 

Mr. Strong: No, not yet, your Honor. I wanted 
to see which way this trial went. 
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The Court: Do you have the regulation number, 
which permits only a fiscal year income to be filed 
by an agency which regularly keeps books of ac- - 
count ? 

Mr. Katz: There is no evidence here, that there 
were no books and records of account kept, your 
Honor. [1156] 

The Court: What is the regulation number? 

Mr. Strong: I don’t know the number. It pro- 
vides it shall be filed on the calendar year basis, 
unless the books are kept on a fiscal year basis. 

The Court: There is evidence here that there was 
. something kept. That is a question of fact for the 
jury to decide. [1157] 

Mr. Katz: Even that isn’t any evidence against 
the defendant Himmelfarb. Your Honor is now 
getting over into the defendant Ormont’s  state- 
ments. 

The Court: His statement is he kept no books. 

Mr. Katz: Your Honor is referring to—let me 
have Exhibit 50 again. 


(The document referred to was passed to the 
Court. ) 


The Court: ‘‘During the period commencing 
May 1, 1944 and ending April 30 I received from 
the joint venture which I have engaged in with 
Samuel Ormont the sum of—”’ that isn’t it. It must 
be the letter. 

The Clerk: You have all the exhibits there, your 
Honor. 


Mr. Strong: It says in it 
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The Court: ‘The record is accurate. No other 
records are kept. All the moneys received are rep- 
resented by the total reported. We kept a cumulative 
Pecord. 

Mr. Strong: Section 41 of the Internal Revenue 
Code—if your Honor wishes to see it I can pass it 
over. 


(The volume referred to was passed to the 
Court.) 


The Court: Section 41 of the Regulations 111. 


Mr. Strong: The Internal Revenue Code is in 
small print, I understand. 


The Court: I think the defendants would be 
entitled to have submitted to the jury as a question 
of fact whether or not those books were, or whether 
that little piece of paper was [1158] in compliance 
with this requirement so that they could file on a 
fiscal year basis. 

Mr. Katz: With vespect to the matter, if the 
Court please, of a cumulative record and that no 
other records Were kept, if that. gai ie said find 
deemed to be a statement or evidence that no books 
and records were kept, the fact is that what books 
or records are necessary are dependent upon the 
particular business or transactions, and where the 
fiscal return here indicates a return of 2 given sum 
without deductions for expenses of anv kind or 
eharacter, the cumulative record would constitute 
hooks and records. 

Mr. Strong: I disagree, your Honor. 

The Court: That is a question for the jury to 
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decide, whether or not if the taxpayer has no annual 
accounting period or does not keep books. Now it is 
a question for the jury to decide whether or not 
that little business is keeping books. 

Mr. Strong: There is another regulation which 
T will submit to your Honor in the form of an in- 
struction, which says they must be records which can 
be verified. 

Mr. Katz: The point that I make, if the Court 
please, is that there is no evidence affirmatively that 
no books and records were kept, and consequently 
with just Exhibit 3, I believe it is, the defendant 
Himmerfarb’s return, and Exhibit 6, there is noth- 
ing here before the Court in the way of any [1159] 
evidence that the defendant Himmelfarb received 
anv income which was reportable over and above 
what he reported, which was reportable in any other 
manner than was reportable by him, or that there 
were any taxes due or owing by him to the Govern- 
ment. 

The Court: No, I cannot agree with you. It is a 
question of fact for the jury to decide, and certainly 
upon which reasonable men might reach the con- 
clusion that the defendants. as to their joint venture, 
kept no books and records. If that is the case, they 
were under an obligation to report and pay on an 
annual basis. If that is the ease, Exhibit 6° shows 
that he received during the year 1944 a sum of 
money somewhere less than $35,000 and more than 
he reported. Then the other exhibits, his return and 
his wife’s return, shows that he did not report it. 
Therefore there is sufficient evidence in the record 


1232 Phillip Himmelfarb, Sam Ormont 


upon which reasonable people might reach the con- 
clusion that this defendant would be guilty as 
charged in Count 2. 

Now as to Count 1, do you want to be heard? 

Mr. Strong: No, I am satisfied with Count 2. 

The Court: The motion for judgment of ac- 
quittal as to the defendant Himmelfarb is granted 
as to Count 1, and denied as to Count 2. 

Mr. Katz: With respect to the matter of will- 
fulness, isn’t that a matter which the Court can 
consider that in the [1160] absence of any evidence 
showing willfulness that on that ground alone the 
Court has the power to grant an acquittal. I am 
assuming all that the Court said to be true. 

The Court: Reasonable men can differ as to 
that. Reasonable men could reach the conclusion 
that what he did was willful. 

Mr. Robnett: Yes, vour Honor. I have some 
motions that I want to make to strike as well. 

The Court: How long are you going to take? 

Mr. Robnett: T think it will take me some little 
time. If it would be easier to take the recess before 
I started, that is all right with me. 

The Court: We have to finish this trial this 
week if we have to work nights. 

Mr. Robnett: 1 know, your Honor, but I want 
to protect my client’s rights the best I know how, 
and it will take me some little time to make the 
motions. However, I am glad to proceed. 

The Court: Suppose you proceed and outline 
your grounds to me without arguing them and then 
I can see what would be a justifiable time. 
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Mr. Robnett: Thank you, your Honor. 

In the first instance, I wish to move to strike the 
conversation testified to by Mr. Phoebus, the witness 
Phoebus, as transpiring on the 18th day of May, 
1945—if I can find [1161] the place. 

The Court: Just state it and if you will give me 
the book and page, J have in mind the conversation. 

Mr. Robnett: JI believe it is on page 905 of the 
record. 

{ want to strike that entire conversation on the 
eround that no proper foundation was laid for the 
admission of it, and on the ground that the defend- 
ant Ormont was not prior thereto advised by the 
witness or anyone else representing the Government 
of his, Ormont’s constitutional rights so that any- 
thing he said in that conversation could be used 
against him, or that he had a right to refuse to 
answer or that he had a right to counsel. 

I base that now, your Honor—that is a renewal; 
I objected at the time, if you will recall and you 
overruled the objection. 

The Court: You did not object to the testimony 
of the witness Eustice. You did object to the testi- 
mony of the witness Phoebus. 

Mr. Robnett: I objected to the testimony of the 
witness Phoebus as to that conversation. I don’t 
think the witness Eustice was there. I don’t remem- 
ber his testifying as to it. 

At that time I cbjected on these same grounds. 
The Court I believe in its ruling had in mind that 
he was a deputy collector and therefore held that it 
wasn’t probably necessary for him to do so because 
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he could not investigate violation of [1162] alleged 
fraud against the Government. 

Since then I want to call the Court’s attention 
to page 947 of the transcript wherein your Honor 
read Section 3654 of Title 26, the first paragraph 
of which applied to Internal Revenue agents, ‘‘shall 
see that all laws and regulations relating to the 
collection of Internal Revenue taxes are faithfully 
executed and comphed with, and shall aid in the 
prevention, detection and punishment of any frauds 
in violation thereto.’’ 

Then you say, ‘‘Ineidentally, there is a similar 
power given to the collector by Seetion 3654, and 
hke authority to deputy collectors.”’ 

It was shown that Mr. Phoebus at that particular 
time, at the time of that conversation, was a deputy 
collector. That is in the record, your Honor, and 
therefore he would have had such authority to in- 
vestigate frauds and there was no warning or any 
advice given Mr. Ormont whatsoever at that time. 
At that time, as you recall, the evidence showed 
there wasn’t any until the 24th. 

The Court: That is in the office upstairs; that 
is correct. 

Mr. Robnett: And therefore I move to strike all 
of the testimony of Mr. Phoebus as to that conver- 
sation on the 18th day of May, 1945. 

The Court: All right. Your next motion? [1163] 

Mr. Robnett: My next motion, I move to strike 
at this time all evidence of Mr. Eustice, all evidence 
against this defendant, on the ground that it was 
admitted over objections and it was ineompetent, 
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irrelevant and immaterial, based largely upon hear- 
say testimony, and hearsay testimony was admitted 
by virtue thereof, of the admission of his testimony, 
into the record after repeated objections to any such 
testimony. And also after a motion to strike portions 
of it and the running objection, as I understand, to 
that testimony on the grounds that I have stated, 
that it was incompetent, irrelevant and immaterial, 
and hearsay testimony, a great deal of it, based upon 
a number of things that were outside of the hearing 
of the defendant, conversations that he had with 
other persons, records that he had obtained from 
somewhere else or information he had gotten from 
some other agent or someone else, that he did not 
vouch for and would not, and that it would be hear- 
say as to Mr. Ormont. 

The Court: On that motion I am satisfied that 
my rulings at the time were correct and the motion 
to strike the testimony of the witness Eustice is 
denied. 

Mr. Robnett: Very well. 

Now, your Honor, I believe that you dented a 
motion to strike part of his testimony and you based 
it upon the fact that there had been cross examina- 
tion and that I had cross examined the witness. 

The Court: That was on redirect examination. 

Mr. Robnett: I beg your pardon? 

The Court: That was on redirect examination; a 
portion of his testimony. | 

Mr. Robnett: That testimony, without taking 
your Honor’s time to refer to the record—do you 
know what I am referring to; that F did make a 
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motion at the time to strike considerable of his tes- 
timony ? 

The Court: Yes. 

Mr. Robnett: J wish to renew that motion at. this 
time, on the ground stated therein, particularly on 
the ground that it is incompetent, irrelevant and im- 
material, and based upon hearsay, no proper foun- 
dation having been laid for its introduction. 

I wish to call your Honor’s attention to the fact 
that we have in this action, as you recall, an under- 
standing or stipulation that unless the counsel for 
the other defendant announced that he was not 
joining in any objection or motion or ruling that 
any and all objections, and any and all motions, 
made by any counsel would be deemed to have been 
made by the other counsel. We have had that 
throughout the trial. 

The Court: Yes. 

Mr. Robnett: Therefore, every objection that 
was made by Mr. Katz applies likewise to me, as 
though T had made the objections as to all of this 
evidence of Mr. Kustice, before it was introduced. 

Mr. Strong: Absolutely. [1165] That applies 
also to objections made by Mr. Katz to questions 
asked by Mr. Robnett. 

The Court: I don’t see how that can be. I think 
it applied only, of course, to questions asked by 
Government counsel. In any event, giving consider- 
ation to it with reference to your client, the defend- 
ant Sam Ormont, I think my ruling was correct as to 
all. , 

Mr. Robnett: Your Honor, if you have in mind 
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that the cross-examination waived it, I would lke 
to cite your Honor some authorities on that propo- 
sition. 

The Court: Another conversation was not intro- 
_ duced on redirect. It was other things in the same 
conversation, that the witness had testified to on 
direct, and it was a lhmited amount of testimony, 
which I deemed that you had covered in your cross- 
examination. 

Mr. Robnett: Perhaps I have to refer now to the 
volume. I think it is page 299, the one I am talking 
about, and that was during cross-examination, I 
think. 

The Court: Before we go into discussion of this, 
will you state the rest of your motion, because if we 
are going to be all afternoon, I don’t want to leave 
the jurors upstairs. 

Mr. Robnett: I don’t know how much more your 
Honor wants to listen to. I will have motions to 
follow; motions to strike. 

The Court: You have some more motions to 
strike? [1166] 

Mr. Robnett: Yes. 

The Court: Then you will have a motion for 
judgment of acquittal ? 

Mr. Robnett: Yes. I will have separate motions 
to separate counts. I would like to be heard on them, 
not to a great extent. It will take me a little time, 
if your Honor please. J don’t think it will be im- 
posing too much, however. 

The Court: It is not any imposition. What I am 
trying to do is to find out how long you are going to 
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be. In other words, I don’t want to have the jury 
ineonvenienced, and about fifteen minutes after four 
eal] them down, and tell them to go home. 

Mr. Robnett: I suppose if your Honor will take 
a recess this afternoon, it will be about an hour, 
including the recess. 

The Court: All right, call the jury down. The 
usual stipulation ? 


Mr. Strong: So stipulated. 
Myr. Robnett: Yes. 
Mr. Katz: So stipulated. 


The Court: Ladies and gentlemen of the jury. 
ft am sorry to have had to keep you here this far, 
this afternoon, but it appears at the present rate 
we are proceeding that if we conclude with the 
various arguments and motions which must be made 
out of the presence of the jury, it will be [1167] 
quite late. Rather than keep you here until 4:15, 
and taking only 15 minutes of your time, TI believe 
it will be better if you are excused until tomorrow 
morning at 9:30 o'clock. You are therefore ex- 
eused until that time. Remember the admonition. 


(Short recess.) [1168] 


The Court: All right, Mr. Robnett. 

Mr. Robnett: I want to call vour Honor’s atten- 
tion particularly to the facet that at the very outset 
of the case I moved this Court that no evidence 
whatsoever be admitted on the ground that the in- 
dictment didn't state a cause of action, and further 
that the defendants have been placed onee in jeop- 
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ardy, and that that objection should go to the evi- 
dence thereafter to be admitted or offered. 


Then on the afternoon of May 27, 1947 this 
occurred—it is on page 287 of the transcript—the 
witness Eustice was on the stand under direct ex- 
amination and I made this motion: 


‘‘Tf the Court please, I move to strike out all 
the testimony the witness has given in this con- 
nection on the ground that it is partially based 
upon hearsay, but most of it is a mere assump- 
tion and conclusion of the witness. He has used, 
for instance, the item he testified to which 
showed that that there was a $10,000 repay- 
ment loan he previously made. That is not in- 
come. Your Honor of course knows many of 
the items he has testified to here he said they 
were unexplained so far as he was concerned 
and it is purely a conclusion of the witness, 1% 
is not the kind of evidence to introduce before 
the jury to try to convict a man for evading 
income tax.’’ [1169] 


Then there is some other diseussion by Mr. Streng 
and then I, on the next page, 288, stated: ‘‘Other 
than that, there is no foundation.”’ That is on line @. 

Then on line 19, ‘‘No proper foundation has been 
laid for any of it by this witness. Further than that, 
there is no showing as to all of these things where 
he was getting his information from, and he is testi- 
fying here today concerning opinions. They may 
have been opinions, as he admitted as to the bonds 
AN 


obtained from someone else. It 1s hearsay. There is 
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not anything authentic about it. I never heard him 
testify he made all of that report.”’ 

Further on page 289 again, ‘‘I don’t believe they 
have laid anv foundation that this report he has 
before him was made by him from things he did 
examine.”’ 

Then on page 290 you stated, your Honor: ‘‘I 
think it goes to the weight of the testimony of the 
witness.’ 

The Court: Yes, and I also stated there on page 
288 : 


“*T think all of that rather goes to the weight 
of the testimony of this witness. Whenever this 
witness has used the word ‘I find that his in- 
come was such-and-such’ and ‘his adjusted in- 
eome should have been so much,’ it must be 
accepted only as the opinion and conelusion of 
the witness beeause, after all, income tax agents, 
so far as that phase of his [1170] testimony is 
concerned, is nothing more than an expert wit- 
ness and the jury may regard his testimony if 
they desire in that respect. It goes to the weight 
and not to the admissibility.’ 


Mr. Robnett: Yes, vour Honor, But his whole 
testimony of necessity was based upon things he 
did not know of his own knowledge and things that 
there was no proper foundation for him to consider. 

The Court: In his opinion. 

Mr. Robnett: Tn his opinion. They were not even 
properly matters for him to take into consideration 
beeause the prosecution had not laid any proper 
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foundation for them to be before him. I think it 
was much more than a question of the weight of 
the testimony, it went to the very heart of his tes- 
timony, whether he could even testify at all or not. 
If he couldn’t, anvone could some in here and say, 
IT have gotten information hither and yon and it is 
my opinion so-and-so. That is the effect of it. So I 
really am serious In saving to your Honor that I 
don’t believe that that evidence is proper at all, any 
of his testimony. It is based upon matters dehors 
the record and that that witness, of necessity, had 
to take from someone else or from somebody else 
that was not before the Court nor the jury and 
couldn’t be verified in any way. Much of it was 
hearsay testimony. He said he talked to people and 
that Mr. Phoebus had done this, or Mr. Someone 
else [1171] had done something. So that, as I say 
there, had been the prior objection made at the 
very outset. Then there were objections as we went 
along and before he had finished and gotten into 
it and really given the detrimental testimony that he 
has given, if his opinion is worth anything, I had 
this motion in the form of a motion and objection 
that no evidence be considered of his. I think that 


it was more than going to the mere weight of the 
testimony. [1172] 

Mr. Robnett: Now, my motion is further upon 
this ground, that anything M1. Eustice did, or any- 
thing anyone else did, was after Mr. Ormont was 
under a threat. That was suggested this morning, 
and I want to incorporate that, without repeating 
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it. I call vour attention to the record. You know 
what I am referring to, I believe. 

The Court: Yes. 

Myr. Robnett: After the 18th day of May, 1945. 
Consequently, | wish to incorporate that as a further 
ground of my motion, and I want to make a motion 
further, as will be found on page 309 of the tran- 
script, I believe: that is as to the bend, Tine 22) 
By the way, the witness has been talking about the 
honds, and I move to strike all the evidence as to 
bonds, upon the ground that it was hearsay from 
the witness. 

The Court: The ruling to it will be reserved. 

Mr. Robnett: Thatis tight, your Honors Ti was 
reserved, and I urged it at that time on the very 
grounds | have been stating. 

The Court: J will deny that. And on the reser- 
vation of my ruling I will overrule vour objection 
to the motion to strike the testimony of the witness 
Eustice. 

Mr. Robnett: My grounds of motion has not been 
completed, vour Honor. 

"Phe Court: Iam sorry. I thought vou had com- 
pleted them. 

Mr. Robnett: As grounds for the motion T also 
wish to [1173] incorporate, without taking time to 
read it, each and every ground I urged in my mo- 
tion. to dismiss the indictment, the original, on the 
ground that it did not state an offense; and in my 
motion for a bill of particulars in this case, which, 
as I say, was denied in chief, most of it was denied, 


us. United States of America 1243 


if it may be considered they are offered in the record 
here, without restating each and every of those 

The Court: Yes. 

Mr. Robnett: Thank you. Then I wish to add 
to my motion, on this motion to strike, the further 
ground that the indictment, particularly Count 1 
of the indictment, and therefore the motion, as to 
this would be as to any evidence pertaining to the 
year 1944 by this witness, be stricken on the ground 
that in Count 1 of the indictment there is a variance 
in the proof and the charge in the indictment. The 
variance I raised once before, and in particular it is 
based upon Exhibit 3, I will make that certain. 
Yes, your Honor, in Exhibit 3, which is Sam Or- 
mont’s Income tax return for the year 1944. That 
is what the indictment charges, and it says that he 
filed a false and fraudulent income and Victory tax 
return. That is the matter which they charee he 
committed the crime, about filing a false and fraud- 
lent income tax and Victory tax return. And that 
this Exhibit 3 is a variance in the indictment. It 
should never have been admitted. 

i now again move to strike it on the ground that 
it is [1174] not an income or Victory tax return, 
and there is no proof in this case that anv such was 
ever filed by the defendant. 

L believe that, your Honor, constitutes about all 
the ground for the motion to strike Mi. [ustice’s 
testimony; and without having to go over all of the 
eiounds again, it may be considered that I am mak- 
ing a separate motion on these same grounds, how- 
ever, to strike all of Mr. Phoebus’ testimony with 
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regard to the bonds and the list of bonds, and all his 
oral testimony concerning them, and eoncerning the 
funds with which they were bought, according to 
his opinion. 

The Court: Mr. Phoebus? 

Mv. Robnett: I mean Mr. Eustice’s testimony; 
upon the same ground I move you to stnke all of 
his testimony, and if I may, without waiting for a 
ruling, | would like to make a similar motion to 
strike the list of bonds that is in evdence here, 
Exhibit 42, on all those same grounds that I have 
stated, and likewise strike all testimony of Mr. 
Malin respecting them and that lst; all testimony 
of Mr. Phoebus respecting that lst of bonds; all 
testimony of Mr. Bireher respecting these bonds, 
considering that as a separate motion as to each 
one, rather than just one. 

I want to move to strike all testimony of Myr. 
Phoebus as to any conversations respecting the year 
1942; and a simijar motion as to 1943 and a similar 
motion as to 1944. 

The Court: Did Phoebus testify about 1942 and 
1943? [1175] 

Mr. Robnett: I don’t know, without analyzing it, 
as to whether any of his testimony would be appli- 
cable to those first two vears, excepting he did testify 
about conversations. That’s what I have in mind, 
insofar as they might have any bearing on this case. 
He testified he was investigating all of the taxes at 
times. Ile did not go into any detail as to those 
years, I don’t think. The ground of that motion 
being in addition to other grounds | have stated, as 
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the record shows, Mr. Ormont starting with the 
18th of May, 1945 and through the 24th. [1176] 

The Court: That is the 15th, isn’t it; Isn’t it 
May 15th? 

Mr. Strong: That was corrected later to the 18th. 

The Court: It is May 18th, is that right? 

Mr, Strong: Yes. 

Mr. Robnett: Going through May 24, 1945. And 
thereafter also the defendant cooperated in every 
way with the Department of the Internal Revenue, 
the Treasury Department of the United States; that 
he gave them any infomation and books and records 
that he had, gave them access to his bonds and his 
bank accounts and everything in that particular; 
told them that if he owed them any tax he was ready 
and willing to pay it. 

The Court: This was on May 24th? 

Mr. Robnett: This was on May 24th? 

The Court: Are you moving to strike that testi- 
mony of May 24th? 

Mr. Robnett: I am moving to strike all of his 
testimony, your Honor, on all dates, for this reason, 
that the Treasury Department of the United States 
has a policy that where a taxpayer does fully co- 
operate with them before investigation begins that 
there will be no criminal prosecution, and that was 
publicized all over the country, has been for years 
and is generally known—and your Honor I think 
can take judicial notice of it—and that thereafter 
at the time at least as to [1177] ’42 and 748, that 
Mr. Ormont on May 24th gave them access to his 
books and records, told them what he knew and 
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all the things that your Honor knows in the record, 
that at that time not one of the Government agents 
had been assigned to or had begun any investiga- 
tion of Mr. Ormont’s income or income tax reports 
for the years 1942 or 1943. 

There is in the record some evidence that they 
had recently been assigned to investigate his re- 
turns for 1944 only. You will recall Mr. Phoebus’ 
testimony that that was their first assignment. 

The Court: 19442? 

Mr. Robnett: Was for 1944; ves, sir. And that 
it was later in the summer or during the other parts 
of the year than May 24th, later than that, when a 
different assignment was given them as to 1942 and 
1948. 

Therefore at that particulary time on the 24th no 
investigation had been started, and there has been 
a ruling by the attorney for the Treasury Depart- 
ment, at least whatever authority it is, that the 
investigation under their pehey does not begin 
until a man is specifically assigned to make that 
specific investigation which, as I sav the reeord 
shows conclusively, none had been assigned for 
1942 and 1943 prior to the conversations and the 
handing over of the books and the doing of all 
these other things. 

I beheve that covers the grounds of my motions 
to strike. [1178] 

The Court: All the motions to strike are denied 
except your first motion to strike the testimony of 
the witness Phoebus of the conversation on May 
18th, whieh is granted. 
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Mr. Robnett: Thank you, your Honor. 

Mr. Strong: Can I be heard as to that? 

The Court: May 18th and May 23rd, I think. 
The warning was given on May 24th. 

Mr. Robnett: All right. 

The Court: Do you have anything new to add to 
what you have already said? 

Mr. Strong: Yes. He was a deputy collector. 
There was no investigation. 

The Court: Yes, but on having recourse to the 
statute, as I indicated in the transcript at the time 
I was reading it, that section authorized the Deputy 
Collector to conduct investigations of fraud on 
revenue matters. 

Mr. Strong: But the evidence here is that he 
was going down to get the unpaid tax. There is no 
evidence that he was investigating fraud, if I under- 
stand vour Honor correctly. 

The Court: = understood his testimony was—I 
was just reading it again—‘‘I had an assignment at 
that time to make an investigation of the Income 
tax returns of Mr. Ormont and Mr. Himmelfarh 
for the vear 1944.”’ 

Now I stated that I would take judicial notice of 
the fact that a deputy collector was not authorized 
to conduct a [1179] criminal investigation. After 
stating that I read the statute again and noticed 
that he is authorized by law to do that, or such 
duties { think as the collector assigns him to. 

What did I say those sections were? 

Mr. Robnett: JI think I have them right here, 
your Honor. 
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The Court: ‘Every collecter within his collection 
district shall see that all laws and regulations relat- 
ing to the collection of Internal Revenue taxes are 
faithfully executed and complied with, and shall aid 
in the prevention, detection and punishment of any 
frauds in relation thereto. For such purposes he 
shall have the power to examine all persons, books, 
papers, accounts and premises, to adminster oaths, 
to summon any person to produce books or to ap- 
pear and testify under oath before him, and to com- 
pel compliance with such summons in the same 
manner as is provided in 3615. 


““(b) Every deputy collector shall have like 
authority in every respect to collect the taxes 
levied or assessed within the portion of the 
district assigned to him which is by law vested 
in the collector himself. But each collector 
shall in every respect be responsible both to the 
United States and to individuals as the case 
may be for all money collected and for all acts 
done or neglected to be done by any of his 
deputies while acting as such. Every Internal 
Revenue agent shall see that all laws and regu- 
lations [1180] relating to the collection are 
faithfully executed and complied with and shall 
aid in the prevention, detection and punishment 
of anv frauds.”’ 


Mr. Strong: May I read this part of the tran- 
script to your Honor? This is cross-examination, 
and he was asked there: 

‘“Q. Mir. Phoebus, as I understand from 
vour testimony, vou are emploved by the United 
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States Government in the Internal Revenue De- 
partment thereof up to July 1, 1944 as what is 
known as a deputy collector. 

“The Court: 1945, was it not? 

‘““The Witness: 1945. 

‘‘Mr. Robnett: Pardon me. 1945. 

‘““The Witness: That is correct; yes, sir. 

‘*Q. How long have you been such deputy 
collector? 

‘fA. Since August 27, 1942. 

‘*@. I don’t know anything about the duties 
of the different departments and maybe some 
of the jurors don’t. Will you tell me what your 
duties were as deputy collector? 

‘‘A. We call on taxpayers for delinquent 
taxes by means of information which is ob- 
tained from the files of the collector’s office and 
to determine whether or not there were any 
delinquent taxes. I [1181] believe that fairly 
sums it up. There are other duties of the col- 
lector’s office which I was never assigned to 
with respect to collecting taxes which have 
been assessed, that is, which have been recorded 
on the records as being due but not having been 
paid. I was never assigned to that part of the 
collectox’s duty but that was part of the fune- 
tion of the field division, the entire office.”’ 


Then he goes one down here further to page 945: 


‘*@. And that was as you testified yesterday, 
that assignment was to investigate Mr. Or- 
mont’s returns for the calendar year 1944? 
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‘CA. Iam not sure but I believe in my testi- 
mony yesterday I used the phrase ‘to determine 
the correct income tax hability’.”’ 

May I submit to your Honor that that is what 
they were doing there, to determine the correct in- 
come tax lability. 

The Court: I think that the witness’ testimony 
in respect to that is not the best evidence as to what 
his duties are. 

Mr. Strong: On a particular occasion, your 
Henor? 

The Court: The law also authorizes the Commis- 
sioner of Internal Revenue to issue rules and regu- 
lations. Now if he has issued a rule or regulation— 
J am not familiar with it—for the internal manage- 
ment of his department which limits [1182] the 
powers of deputy collectors, and my recollection is 
and has been that a deputy collector has no author- 
ity to investigate criminality, neither has an agent, 
only a special agent. In other words, if there is 
any eriminality suspeeted in a case it is assigned 
to a special agent. 

Mr. Strong: That is my understanding. 

The Court: And until a special agent is assigned 
to it. But I do not know of any rule or regulation 
of the Internal Revenue Department that exists in 
relation to that. I suppose that if there is 1 can 
take judicial notice of it. But all I can take judi- 
cial notice of now is the power of a deputy collector 
as the statute provides, and in view of that power 
at that time I think that the ruling I made just now 
striking the testimony of Mi. Phoebus as to any 
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statements made on May 23rd and prior to that 
conversation in the office of Mr. Bircher [1183] 
Mr. Strong: Would your Honor reserve ruling 


on that? I think there may be some regulation to 
assist your Honor in determining to the contrary. 
J will bring it in in the morning. | 

The Court: J will rule on it now. Counsel will 
want to know for his motion. J will grant the mo- 
tion to strike it now. J must rule on it, because he 
is entitled to make another motion, and to know 
what evidence is in the record. Does that dispose 
of all motions to strike? 

Mr. Robnett: It does not. I want to move to 
strike the testimony of Mr. Eustice on pages 848, 
844 and 845, with regard to certain bonds therein. 
I won’t stop to take time to read them. He was 
testifving about bonds. He was asked: In your 
examination from the records of the Acme Meat 
Company—hbonds and checks—were those checks 
used to pay for bonds? I objected upon the ground 
that the books would be the best evidence, and it was 
asking for an opinion of the witness, and I called 
your attention several times to the fact that it was 
incompetent, irrelevant and immaterial. And your 
Honor, on page 845, in ruling said: The objection 
is not timely. Counsel cross-examined the witness 
at length upon the books and records and data of 
the Acme Meat Company, and now, upon that exam- 
ination, I think you have waived any right to object 
which you may have. The objection is overruled. 
—That, of course, was the objection your Honor had 
in mind. It was after cross-examination. [1184] 
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The Court: Now, with relation to this, I think 
that you waived the right by not raising it at the 
time the witness testified concerning his examina- 
tion of the Acme Meat Company’s books. 

Mr. Robnett: That is the point I have been try- 
ing to urge; that we had objected earlier. 

The Court: That is right. 

Mr. Robnett: And that Mr. Katz made objec- 
tions to this before he was allowed to even use his 
exhibits, and went into voir dire examination, if 
you reeall. 

The Court: I think Mr. Eustice’s testimony is all 
admissible. The motion will be denied. 

Mr. Robnett: Very well. Then at this time, if 
the Court please, I now move for an order of this 
Honorable Court to acquit the defendant Sam Or- 
mont. 

First, 1 will take it in a little different order. On 
Count 2 of the indictment, which is the count as to 
Mr. Himmelfarb’s taxes, and on the grounds stated 
by Mr. Katz in his motion to dismiss as to My. Him- 
melferh ou Count 1. 

The Court: Without indicating this as a formal 
ruling at all, but in order to guide both counsel in 
conneetion with their preparation, and your views 
on the matter, it would seem to me that such motion 
should he denied as to Count 1, and granted as to 
Count 2. And I am doubtful if there is enough evi- 
dence in the record to let it go to the jury as to 
[1185] the years 1942 and 1943. About the only 
testimony in the record of 1942 and 1943 is the 
testhnony of the witness Eustice, which was opinion 
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evidence. Perhaps Mr. Strong can point out to me 
some other evidence, but I don’t believe there is any. 

Mr. Robnett: I was going to make a separate 
motion for each of those counts. | 

The Court: State your motions formally for 
your record. a 

Mr. Robnett: ‘taking Count 2 first, because of 
the ruling your Honor had made as.to Count 1, that 
is the count of Mr. Himmelfarb’s income, or alleged 
income, I thought from your Honor’s ruling awhile 
ago, in favor of Mr. Himmelfarb, if I understood 
it correctly, on Count 1, which is Mr. Ormont’s 
income, perhaps I would not need to argue on those 
grounds. . 

I move to dismiss that, there being no evidence 
whatsoever to connect Mr. Ormont with Count 2; 
and all the evidence would be hearsay and incom- 
petent. It hasn’t even been admitted as to Count 
1, and there is insufficient evidence to warrant it 
going to the jury, and the defendant should be ac- 
quitted on Count 2 by your Honor. 

The Court: State your other counts. Just state 
your motion, and then I will indicate my prelimin- 
ary observation, and will want to hear from the 
Government. 

Mz. Robnett: As to Counts 3 and 4, may it be 
considered I am making separate motions as to 
those ? | 

The Court: Yes. [1186] 

Mr. Robnett: That there has been-no proof or 
any evidence by this defendant; no sufficient’ proof 
to warrant it going to the jury. The corpus delicti 
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has not been established, nor has any wilfulness or 
intent of any kind been established, and it has not 
been established that the defendant Ormont did, in 
any one of those years, evade, or attempt to evade, 
any of his income, or reporting any of his income. 
And the evidence on that is wholly insufficient, and 
is hearsay, and is based upon hearsay testimony, 
and 1s incompetent evidence. 

Without going into other details on it, I think 
that will be sufficient ground as to each of those two 
counts. 

And J want to make a separate motion also for 
acquittal on Count 1, on the same grounds that were 
stated, I believe, by Mr. Katz, in his motion as to 
Count 2. That is the one that would apply to him, 
and I don’t know that it is necessary to add any 
additional grounds. 

In any event, there has been no wilfulness shown 
as to Mr. Ormont. As the record stands, all taxes 
have been paid, or nearly so, and your Honor will 
recall that the calculation showed that we had paid 
as much tax as the Government would have been 
entitled to, even if we acccounted wrong. 

There is no evidence shown of any eriminal in- 
tent, or any attempt to evade; especially as to Mr. 
Ormont the evidence is all the other way. It shows 
he was always ready and willing to pay as he 
thought he should pay, and accounted as he [1187] 
thought he should, according to the testimony of the 
Government witnesses, and he never told them at 
any time anything that would indicate he had tried 
to evade the truth; that the only thing he was inter- 
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ested in was that the other department should not 
hear where the income came from. 

i think that’s sufficient. 

The Court: In order that you may properly di- 
rect your argument, the way I view it, the motion 
should be denied as to Count 1, and granted as to 
Counts 2, 3 and 4, as to the defendant Ormont. 
That is not a final ruling, so the burden is upon you 
to show me wherein the testimony is deficient, if it 
it, on Count 1. 

It looks to me like it is pretty clear, though, for 
the purposes of this motion, as to Count 1, that is, 
the 1944 income tax, without repeating the things I 
indicaed to Mr. Katz when he was arguing, there 
was the return, there was the subsequent return, 
there were statements which are admissible state- 
ments, all of those showing the amount of money. 
In addition to that there is the date of the purchase 
of the bonds in the year 1944. 

Mr. Robnett: There was only $5,000, your Honor. 
You will remember the bonds were purchased in 
1948. 

The Court: Whatever bonds there were were 
purchased in 1944. So there is sufficient in the rec- 
ord so I cannot say that reasonable men could not 
reach the conclusion that the [1188] defendant 
would be guilty beyond a reasonable doubt as to 
Count 1. 

As to Count 2, I don’t think there is.any evidence 
in the record which would connect him with the 
income tax return of the defendant Phillip Himmel- 
farb, only by the very widest possible stretch of an 
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inference, which I don’t think I would be justified 
in indulging. 

As to Counts 3 and 4, I would like to hear from 
the Government, because watehing the testimony 
come in, the only testimony that I reeall which re- 
lated to the defendant Ormont, for the years 1942 
and 1943, was testimony of the witness Eustice 
which, as I have indicated, is opinion testimony. 

Mr. Robnett: You will reeall that the Govern- 
ment witness also said those years were properly 
accounted for, and he did the aecounting, and Mr. 
Ormont did not know anything about it. He only 
signed it, and sent them in. You wil] remember that 
Mr. Link made those reports. He said they were 
correet for those years. 

The Court: Ves: 

Mi. Robnett: May it be understood as to Count 


he Court: There was some testimony, outside 
of Eustice’s testimony, by Mr. Link, that he found 
this hatch in 1945. 

Mr. Kebnett: Yes, he found that in 1945. 

The Court: But there were im 1942 

Mr. Strong: And 1946. [1189] 

The Court: 1942 and 1943? 

Mr. Strong: I think so; invoices for 1948. 

Mr. Robnett: There have been no ealeulations 
on that. It was his duty to enter them; not My. 
Ormont’s. So far as I can see, glaneing through 
them, every one of them is in 1942. 


May it be considered that all of my grounds, 
which I stated on my motion to strike, all of my 
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grounds stated in my motion to dismiss the indict- 
ment, and motions I have made here today, motion 
for a Bill of Particulars, and the grounds stated 
there, may be considered as part of my motion on 
Count 1? 

The Court: For a judgment of acquittal ? 

Mr. Robnett: Yes, your Honor. | 

The Court: They may be so considered. _ 

Mr. Strong: There is no point in my repeating 
what I said in connection with Count 2, since JT have 
already said it. May it be considered as though I 
have restated it now? 

The Court: Yes. The motion for a judgment of 
acqtitaal as to Sam Ormont, as to Count 2, is 
granted. 

Mr. Strong: As to Counts 3 and 4, your Honor 
expressed the opinion that the only testimony was 
that of Mr. Eustice. I submit to your Honor there 
is in evidence the bank record, and every one of the 
other records, which on their face show the deposit 
of money in excess of the amount reported. 

In addition to that, in the case of the testimony 
of Mr. [1190] Eustice, analyzing those records 
which are all in evidence as physical evidence before 
the Court, besides that there were bonds bought in 
1943. I think some were bought in 1942, if I am 
not mistaken, in Government’s Exhibit 42. Bonds 
bought in 1943 and bonds bought in 1942, as shown 
by Government’s Exhibit 42. 

In addition to that I call vour Honor’s attention 
to the testimony of Mr. Link. Mr. Link testified 
that these are the slips which were never presented 
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to him apparently for entry into the books, and each 
and every one of those invoices have the word 
‘*Paid’’ or the initials ‘‘Pd.’’ with the date, show- 
ing some date in 1942, signed by Ormont, which, 
on the face of the documents, shows he received 
money not reported on his books, and is not part 
of his return for that year. [1191] 

Besides that, Mr. Link testified of course that 
Mr. Ormont asked him to falsify the records for 
purpeses of Mr. Link. I think that that is very im- 
portant testimony. The falsification related to fig- 
ures which Mr. Ormont wanted to have changed for 
his own purposes. 

And those figures, incidentally, once they are 
changed are figures which tend to show that the 
costs for the goods which he purchased was beyond 
that which he actually paid, so thete is’a falsifiea- 
tion right on the face of it, as to how mueh he ex- 
pended, which is part of the money which he de- 
dueted from his gross income for that year. 

So that we don’t only have Mr. Eustice’s testi- 
mony but we have Mr. Link’s testimony as to falsi- 
fication, as to the actual moneys received as shown 
by those inveices which, on their face, have Mr. 
Ormont’s signature. 

As to the moneys which he saw the defendant 
Ormont receiving and making entries on these 
sheets of paper which the witness testified to, in 
addition to these invoice moneys, the bonds them- 
selves showing they were purchased during that 
year and the record showing deposits during that 
year, all present before the Court. 
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I submit to your Honor that on the basis of that 
evidence alone there is enough to permit the case 
to go to the jury on Counts 3 and 4. 

But in addition, I submit to your Honor that the 
jury can [1192] take into account the entire prac- 
tice followed by the defendant Ormont throughout 
1942, 43 and 744 of receiving side money, of falsify- 
ing records, of concealing his assets. I think they 
ean even consider that backwards in determining 
willfulness on his part. It is a connected series of 
same transactions all the way through. It isn’t 
separate transactions. 

In addition there of course is the conversations 
in which the defendant made various admissions as 
to how he bought the bonds and why he put them 
in his mother’s name, and things of that kind. 

The Cowt: Conversations about 1942? 

Mr. Strong: All the bonds. He was talking 
about all the bonds as thev were coming out of the 
box, as they were being recorded, and as to one of 
which he wanted to know whether as a matter of 
fact he could add his mother’s name. 

But even if we were to leave ont the conversations 
with reference to how he was operating in 1944, Mr. 
Link’s testimony, as I have indicated, the records 
themselves in evidence, which are better evidence of 
what was in those accounts than anything Mr. Eus- 
tice said about them, and all he was talking about 
were those records which were right here in court 
and which are in evidence and which can be exam- 
ined by the jury and from which I can urge that, 
even if Mr. Eustice hadn’t said anything about it. 
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Then there are the bonds themselves and various 
other indications which have been submitted, and I 
submit that there is enough to go to the jury on 
Counts 3 and 4 on that basis. 

The Court: I think he is probably right, Mr. 
Robneitt. I may be pardoned for saying this, but 
if I had to weigh Mr. Link’s testimony I wouldn't 
give it much credence, but the jury might believe 
him. 

Mr. Robnett: Well, your Honor, Mr. Link’s tes- 
timony, as I understood it, was not that there was 
anything wrong, that he say anything done in 742 
or 743, but Mr. Link testified 

The Court: He testified about these statements. 

Mr. Robnett: Yes, but he testified about those, 
that the first time he saw them was in 1945. There 
is nothing here to show that they weren’t accounted 
for in 1942. 

The Court: He said that he didn’t enter them 
on the books. 

Mr. Robnett: He said he didn’t enter them on 
the ‘books but no witness testified for the Govern- 
ment that they weren’t accounted for and the tax 
paid on them. 

Vhe Court: But he testified that he made the 
return out. 

Mr. Robnett: Yes, he did. 

The Court: From the books. 

Mr. Robnett: That they were correct, that ac- 


cording to nis knowledge they were absolutely cer- 
rect, those returns. 
\ 
Now you must remeinber he also testified that for 
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13 or 14 years he had been the sole bookkeeper ex- 
eept during a little [1194] absence now and then, 
and that he did all the bookkeeping. 

The Court: I think you can argue that to the 
jury. IJ think that goes to whether or not his testi- 
mony is or is not to be believed. 

Mr. Robnett: ‘That only pertains to 1942, your 
Honor. In 1943 Mr. Link doesn’t do anything. 
They can’t sustain anything on 1948, even if your 
Honor considered that these could go in, these in- 
voices. 

The Court: What about the records of the bank, 
the bank deposits and purchase of bonds? 

Mr. Robnett: ‘There are records of the bank 
which show they are all accounted for even by their 
own accountant. He onlv says that he can’t find 
where certain bonds were purchased, where he got 
the income for that, and he assumed that he had 
an outside income. He doesn’t sav that this shows 
up on the bank records that he got money there and 
didn’t aecount for it, your Honor. He accounts for 
$37,000, M1. Eustice does, and every witness says 
this, that Mr. Ormont said all the time and over the 
years, and Mr. Bircher this morning said so, that 
over the years he, Mr. Ormont, had been saving 
money and had cash with which to purchase bonds 
and had purchased bonds and paid some of the 
money for bonds. 

The Court: If I were sitting in the jury box on 
the years 1942 and 1943 I think that I would aequit 
the defendant, but sitting as a Judge here and pass- 
ing upon the question as [1195] to whether other 
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reasonable men might reach a different conclusion, 
I think as to both of those, from the evidence that 
is in the record here, that they could reach the con- 
clusion that the defendant Ormont was guilty, and 
therefore I think I will have to deny your motions. 

So on the motion for judgment of acquittal as to 
Sam Ormont, it is denied as to Comnts 1, 3 and 4, 
and is granted as to Count 2. 

Mr. Robnett: Very well, your Honor. 

The Court: Let me see, we will be ready to re- 
sume at 9:30? How long do you think you will be, 
Mr. Robnett? Can you give me an estimate now? 

Mr. Robnett: Yes, I can give you an estimate. 
I believe that I could put my evidence im in a day. 

The Coutt: In ada? 

Mr. Robnett: I believe I can. I won't promise, 
but I believe I can. 

The Court: It depends then upon the extent of 
the cross-examination ? 

Mr. Robnett: Yes, that would depend upon that, 
of course. 

The Court: And vou, Mr. Katz? 

Mr. Katz: If the Court please. I think I will 
have a better idea tomorrow morning as to how 
much time I will require. I hadn’t anticipated that 
I would be here tomorrow [1196] morning but in 
view of the fact that I will now be back, your 
Honor, I will make the determination this evening. 

The Court: Very well. If vou can give me an 
estimate tomorrow I would appreciate it because | 
want to finish the case this week and IT want to 
decide whether we are going to have to have longer 
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or shorter sessions. I don’t want to press you, coun- 
sel. I don’t want counsel on my account to forego 
anything at all which they think they should do on 
behalf of their clients. 

Mr. Robnett: I will say this, I don’t know what 
your rule is on it, or if you have any rule, that I 
feel having to cover three counts now with your 
Honor’s ruling that it will require, as you may see 
our transcript is very large, a considerable time for 
my argument to the jury, if your Honor will be 
kind enough to let me do it, and I feel it is the only 
way I can present the evidence. There have been 
a great many exhibits which the jury haven’t seen 
and I do think it will take considerable time for 
that. I will not delay, I will present my case with 
all dispatch. 

The Court: It is not my disposition to deny 
counsel the right to present an argument to the 
jury. I haven’t had any lawyers take advantage of 
me yet in that respect. 


(Recess until 9:30.) 


(Whereupon, at 4:20 o’clock p.m., a recess 
was taken until 9:30 o’clock a.m., Wednesday, 
June 11, 1947.) [1197] 
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Los Angeles, California, June 11, 1947 
9:30 o’Clock A.M. 


The Court: United States vs. Ormont and Him- 
melfarb. 

Mr. Strong: Ready. 

Mr. Katz: Ready. 

Mr. Robnett: Ready. 

The Court: Usual stipulation ? 

Mr. Strong: Yes, your Honor. 

Mr. Katz: Usual stipulation. 

Mr. Robnett: So stipulated. 

The Court: Do you wish to make an opening 
statement, Mr. Robnett. 

Mr. Robnett: Not at this time. Mr. Katz has his 
matter to present and then, if I may reserve until 
he is through. 

The Court: Very well. Mr. Katz, do you wish 
to make an opening statement ? 

Mr. Katz: I have already made mine, your 
Honor. 

The Court: Very well. 

Mr. Robnett: After he presents his evidence is 
what I meant by reserving mine, vonr Honor. 

The Court: Very well. 

Mr. Katz: If the Court please, the defendant 
Himmelfarb offers in evidence income tax return 
for the calendar vear 1945 for the defendant Philhp 
Himmelfarb, and the income tax return for the 
calendar vear 1945 filed by Ruth Himmelfarb, both 
of which have been obtained through the courtesy 
of Bb: Seone. 
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The Clerk: GG and JJ; Phillip Himmelfarb 
will be GG and Ruth Himmelfarb will be HH. 
Mr. Strong: No objection. 


(The income tax returns referred to were 
received in evidence and marked Defendant’s 
Exhibits GG and HH respectively.) 


Mr. Robnett: May it be understood, your Honor, 
that the evidence offered by Mr. Katz is not being 
offered on behalf of Mr. Ormont and is not binding 
upon him, and that I have objected to the same on 
the ground that it is incompetent, irrelevant and 
immaterial and hearsay as to the defendant Ormont. 
You will recall the situation as to the charges. 

The Court: Yes. 

By the way, I should advise the jury at this time 
that the case is now pending against Sam Ormont 
only on Count 1. That is the 1944 income tax return 
of Sam Ormont. It is now pending against the 
defendant Himmelfarb only as to Count 2 and no 
other counts against the defendant Phillip Himmel- 
farb. It is now pending against Sam Ormont only 
as to Counts 3 and 4, which are 1942 and 1943. 

Mr. Robnett: 1 would ask your Honor also at 
this time to kindly instruct the jury that the evi- 
dence of Mr. Phoebus as to all conversations prior 
to May 24, 1944 have been stricken from the record. 

~The Court: That is correct. All the conversa- 
tions by Mr. Phoebus with the defendant Ormont, 
which were allowed in evidence heretofore prior to 
May 24—May 24th was the incident in the office of 
Mr. Bircher in the Federal Building where he was 
warned of his rights—all previous conversations 
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with the defendant Ormont are stricken from the 
record, and the jury instructed to disregard it. 

Mr. Strong: Would you also advise the jury that 
there was only one previous conversation testified to 
by Mr. Phoebus? 

The Court: No, there were two, May 18th and a 
short one on May 23. I don’t know that there was 
any conservation that they entered into at that time; 
it was a visit at the plant, I believe. 

Mr. Strong: Yes. We did not get that far. 

The Court: I believe that is correct. 

Mr. Katz: If the Court please, also we ask that 
a series of checks, payable to the Collector of Inter- 
nal Revenue, be marked for identification as one 
exhibit, and another series of checks payable to the 
Collector of Internal Revenue be marked for identi- 
fication as another exhibit. 

The Court: Are they different years? 

Mr. Katz: They are different years. 

The Court: What is the first vear? 

Ma, Katz: 1944. 

The Court: 1944 cheeks will be II and 1945 
checks will be JJ. [1203] 


(The checks referred to were marked De- 
fendant’s Exhibits If and JJ respectively for 
identification.) [1204] 


Mr. Katz: At this itme, if the Court please, I 
will call Mr. Ralph Kibbee. 


